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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND/ODESSA DIVISION 

 

TIMOTHY W. REPASS and WILLIAM 

SCOTT McCANDLESS, Individually and 

On Behalf of All Others Similarly 

Situated, 

 

Plaintiffs, 

 

v. 

 

TNT CRANE AND RIGGING, INC. 

 

Defendant. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

Civil Action No.  

 

7:18-CV-107-DC-RCG 

 

 

 

PLAINTIFFS’ REPLY IN SUPPORT OF THEIR  

MOTION FOR PARTIAL SUMMARY JUDGMENT 

 

Before the Court are Plaintiffs’ Motion for Partial Summary Judgment (Dkt. 164) and 

TNT’s Response in Opposition. (Dkt. 175.) Plaintiffs file this Reply to TNT’s Response.1  

 
1 For purposes of consistency and ease of reference, Plaintiffs have used the same Exhibit 

designations and Undisputed Facts across their briefs on the pending motions—Plaintiffs’ Motion 

for Partial Summary Judgment, TNT’s Motion for Partial Summary Judgment, and TNT’s Motion 

to Decertify. (In the Appendix of Undisputed Facts attached to Plaintiffs’ Responses to TNT’s 

Motions, Plaintiffs supplemented some of the Undisputed Facts from Plaintiffs’ Motion for Partial 

Summary Judgment with additional record citations and added additional undisputed facts.) Where 

possible, Plaintiffs refer below to previously filed exhibits by reference to docket numbers. 

Plaintiffs’ Index of Exhibits is attached as Attachment 1, which consists only of (1) new exhibits 

(designated by letters continuing after the last used exhibit letter designations in Plaintiffs’ 

previous briefs); and (2) deposition transcripts referenced below at pages that were not included 

in previously filed exhibits (designated by the letters used in Plaintiffs previous briefs). 
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I. TNT makes numerous false and misleading statements of the record on material facts. 

At the outset, it is important for the Court to recognize the magnitude of TNT’s dishonesty 

in its representations of the testimony and other evidence in the record. To be sure, opposing parties 

should and do routinely offer competing interpretations of the available evidence; and parties may 

and should be excused for an occasional inadvertent inaccuracy. That is all part of advocacy, and 

even spirited advocacy. But TNT’s latest briefing in this case is not an example of such spirited 

advocacy. The frequency and brazenness of the many false statements in TNT’s briefs on the 

currently pending, related motions set them apart as unusually untrustworthy.2 TNT’s 

misstatements of the record run the gamut from artfully misleading elisions and characterizations 

of testimony to overtly false representations on key issues. It is ironic, then, that TNT accuses 

Plaintiffs of “cherry-pick[ing] non-representative testimony”  and of “ignor[ing] the plethora of 

contrary testimony and distort[ing] testimony from TNT’s witnesses.” (Dkt. 175, 1.)3 Perhaps TNT 

seeks to deflect from its own towering mendacity and hopes that the Court will throw up its hands 

in frustration and find a fact issue in a seemingly muddled record.  

Plaintiffs discuss a number of TNT’s misstatements and provide the pertinent citations to 

the record below and in their briefs on the pending motions.4 Additionally, Plaintiffs attach three 

compilations of TNT’s misstatements in the charts in its briefs on the currently pending motions: 

• In Exhibit Z, Plaintiffs catalog and respond to the misstatements in TNT’s 

Responses to Plaintiffs’ Appendix of Undisputed Facts, which TNT attached in 

chart form as Exhibit 1 to its Response to Plaintiffs’ Motion for Partial 

 
2 Those motions are Plaintiffs’ Motion for Partial Summary Judgment (Dkt. 164), TNT’s Motion 

for Partial Summary Judgment (Dkt. 172), and TNT’s Motion to Decertify. (Dkt. 173.) 

3 Plaintiffs refer to the parties’ briefs using the pagination used in those briefs, as opposed to the 

CM/ECF pagination. 

4 (See Plaintiffs’ Corrected Response to TNT’s Motion for Partial Summary Judgment (Dkt. 179) 

and Plaintiffs’ Corrected Response to TNT’s Motion to Decertify (Dkt. 178).) 
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Summary Judgment. (Dkt. 175-2.)5 

• In Exhibit AA, Plaintiffs catalog the misstatements in TNT’s chart in the body 

of its Motion to Decertify alleging that the Plaintiffs “repudiated the claims” at 

issue in this lawsuit. (Dkt. 162, 5-8.)6  

• In Exhibit AB, Plaintiffs catalog the misstatements in TNT’s chart “Sampling 

of FLSA Class Members’ Claims.” (Dkt. 162-1.) 

II. TNT has not identified any genuinely disputed material fact. 

Every instance in which TNT claims to place a material fact in dispute is either a 

misstatement of the record, a conclusory or unsubstantiated allegation, or an extraneous fact that 

fails to rebut the material facts on which Plaintiffs rely.7 

A. TNT misleadingly claims that the Plaintiffs “were paid for travel time” when they 

were only sometimes paid. 

TNT repeatedly claims, without qualification, that the Plaintiffs “admitted that they were 

paid for travel time,” so as to suggest they were always paid for travel time.8 However, the 

 
5 In its Reply in Support of its Motion to Decertify, TNT purports to move to strike the Appendix 

of Undisputed Facts attached to Plaintiffs’ Response to the Motion to Decertify on the basis that it 

violates the Court’s page limits. (Dkt. 183, 3 n. 8.) However, assuming arguendo that TNT’s 

request, buried in a footnote, is even properly before the Court, Local Rule CV-7(C) specifically 

provides that “[a]n appendix may be filed with [a] motion specifying any factual basis relied upon.” 

While that provision is not repeated in the subsections regarding responses and replies, parity and 

justice require interpreting the rule to allow it. After all, both sides are equally required to present 

the facts supporting their contentions. More broadly and specifically germane to the briefing here, 

the Local Rules assume a certain fidelity to truth and the facts in the record over which Federal 

Rule 11 stands as a sentry. When one party breaks that faith and makes numerous false and 

misleading statements of fact, the responding party must then spend considerably more time and 

space responding to falsehoods and deceptions than the rules contemplate. That is the case here. 

6 Plaintiffs address the misstatements in TNT’s Motion to Decertify here because the issues are 

intertwined between the Motion to Decertify and the present motion and because TNT repeats 

many of the same misstatements across its three charts and in its Response to the present motion. 

7 (See Ex. Z for a more complete catalog of TNT’s claims of genuine issues of material fact beyond 

those discussed here.) 

8 (Dkt. 175, 1; see also id. at 8 (“Plaintiffs Claimed and Were Paid for Travel Time”); Dkt. 175-2, 

Undisputed Fact 32 (claiming that “Repass, McCandless, Beate, Costlow, Ochoa, and Raybion, 

admitt[ed] they were paid for travel between the hotel or camp and job site”).) 

Case 7:18-cv-00107-DC-RCG   Document 185   Filed 11/22/21   Page 4 of 18



3 

Requests for Admissions on which TNT relies for this misleading assertion only asked whether 

“there were times when” TNT paid for such travel. (See TNT’s Exhibit 8, Dkt. 175-9, Requests 

11-21.) It is undisputed that the Plaintiffs were sometimes paid for travel time—TNT’s policies 

allowed it under certain circumstances, such as, and most often, when the Plaintiffs were driving 

TNT’s cranes and haul trucks—but the Plaintiffs’ claims are for all the compensable travel time 

and work outside of customers’ jobsites for which they were undisputedly not paid.9 

B. TNT falsely claims that its policies not to pay for “travel time” under certain 

circumstances only mean it does not pay for non-compensable travel time, and that it 

actually paid for all legally compensable time. 

TNT argues that “what ‘travel time’ means under TNT’s policies” is a disputed issue of 

fact. (Dkt. 175, 11-12.) TNT expounds on this new argument in its Reply in Support of its Motion 

to Decertify where it “acknowledge[s] this policy may appear vague” but claims that “the 

challenged policy does not state that compensable time . . . will not be paid.” (Dkt. 183, 12 

(emphasis added).) But that is a conclusory allegation that directly contradicts the plain language 

of TNT’s own policies. Under those policies, TNT categorically refuses to pay for travel time or 

work outside of customers’ jobsites under certain conditions without exception.10  

For the first time, TNT also stakes out the surprising position that obtaining crane fuel for 

running cranes and picking up and dropping off riggers (who are often required for TNT’s jobs) 

are not integral and indispensable to the Plaintiffs’ primary activity of operating cranes and are 

 
9 (Dkt. 164-1, Undisputed Facts 12-17, 21-33.)  

10 (See Dkt. 172-1, Undisputed Facts 23-30 (TNT issued and followed written and unwritten 

policies not to pay travel time under certain conditions without regard to whether they were 

compensable under the FLSA); Ex. K, Dkt. 172-12, TNT 005596-97, 005598, Travel Policy 

Memos (employees “CANNOT CHARGE TRAVEL TO PAYROLL IF CUSTOMER IS NOT 

CHARGED TRAVEL.” (emphasis TNT’s); Ex. L, Dkt. 172-13, TNT 1804 (San Antonio time 

sheet stating “On continued jobs your time STARTS & STOPS at the job except the first and last 

day.”).) These policies are discussed in greater detail in Plaintiffs’ Motion for Partial Summary 

Judgment (Dkt. 164, Section II(A)(2)(d).) 
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therefore not compensable work tasks. (Dkt. 175, 14-16.) At least with regard to obtaining crane 

fuel, TNT’s new position on this key legal issue is not only non-sensical (TNT does not explain 

how a crane might run, and thus how the Plaintiffs might operate it, without fuel), but it also 

conflicts with its own prior testimony that it has always understood time spent obtaining fuel or 

other supplies needed to operate cranes to be compensable work time.11 Plaintiffs address this legal 

question in greater detail in Section III below. Here, Plaintiffs simply note that TNT’s claim that 

it “paid for all compensable time” is based solely on the conclusory allegation by its corporate 

representative, Antoy Bell. (Dkt. 175, 9 n. 39 (citing Ex. 6, Dkt. 175-7, *4, Bell Depo., 32:13-17.) 

But Bell testified that what he understood to be compensable time and what he incorrectly claimed 

that TNT paid included obtaining fuel and any other supplies needed to perform the work of 

operating cranes. (See n. 11.) That allegation is demonstrably false.12 As discussed above, TNT’s 

travel time pay policies included no exception for obtaining fuel or other compensable work tasks. 

C. TNT misleadingly claims it instructed Plaintiffs to record all “work time,” but TNT 

actually instructed them not to record the time in question. 

TNT claims that “whether Plaintiffs were instructed not to record compensable time” is 

 
11 (See Ex. C, Dkt. 172-4, *13, *6-*9, TNT Corp. Rep. (Antoy Bell) Depo., 35:3-20 (obtaining 

and loading fuel and materials needed for the job at its yards or at services stations is compensable 

work); 20:8-23:15 (Bell advised TNT’s Midland, San Antonio, and Houston Branch Managers that 

TNT was legally obligated to compensate crane operators for travel from TNT’s branch yards to 

jobsites without exception); Ex. D, Dkt. 172-5, *35, *37-*38, J. Harrison Depo., 82:2-11, 84:25 – 

85:2. (Midland Branch Manager agreed that loading diesel in an auxiliary (“L”) tank and other 

equipment onto a truck is work time.); Ex. G, Dkt. 172-8, *23-*25, Stevens Depo., 67:1-69:12 

(San Antonio Branch “time approver” understood that crane operators are legally entitled to be 

paid for time they spend obtaining and loading fuel or supplies needed for work from TNT’s yard 

or stores or gas stations before or after driving to their jobsites, as well as the drive time that falls 

between other compensable tasks.); Ex. H, Dkt. 172-9, *11-*13, Murray Depo., 34:9-36:14 (TNT 

Houston Branch Manager has understood throughout his tenure at TNT that the time crane 

operators spend loading fuel into auxiliary “drag” tanks or loading supplies needed for work are 

compensable tasks that can start and end the workday, and that travel within the continuous 

workday must be paid.) 

12 If it were true, TNT would and should have moved for judgment on liability. It did not do so. 
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disputed. (Dkt. 175, 12.) In support, it cites only its handbook stating that employees must record 

“all overtime hours” on their time sheets, (id. at 9-10), and instructions on some of its time sheets 

to “report all time they spent traveling and performing any pre- or post-trip activities and fueling.” 

(Id. at 10.) But TNT fails to account for the fact that many of the timesheets had no such language; 

and, in any event, these vague instructions directly conflict with TNT’s travel time pay policies, 

which explicitly state that employees “CANNOT CHARGE TRAVEL TO PAYROLL IF 

CUSTOMER IS NOT CHARGED TRAVEL.” (Ex. K, Dkt. 172-12, TNT 005596-97, 005598 

(emphasis in original).) Additionally, TNT’s managers instructed crane operators not to claim 

travel time when TNT’s policies precluded it, and the operators generally complied. (Dkt. 172-1, 

Undisputed Fact 32.) TNT claims that “TNT pays for all time stated on the timesheets as 

submitted to payroll,” (Dkt. 175, 11), meaning after management cut time from their timesheets. 

(See id., Undisputed Fact 33.) 

D. TNT disputes facts that go only to damages, not to TNT’s liability. 

TNT claims that “[t]he disputed facts include . . . the length of Plaintiffs’ commutes, the 

circumstances under which Plaintiffs were paid for travel time, the frequency with which Plaintiffs 

stopped for fuel, supplies or to pick up a rigger, [and] whether and how often Plaintiffs drove 

directly to a jobsite.” (Dkt. 175, 11-12.) However, all of those issues go to damages, which are not 

at issue in Plaintiff’s Motion. 

III. Purchasing and loading fuel and picking up riggers are both integral and indispensable 

to the Plaintiffs’ work of operating cranes. 

For the first time, TNT now argues that loading fuel and picking up and dropping off 

riggers are not integral or indispensable. As TNT observes, “An activity is . . . integral and 

indispensable to the principal activities that an employee is employed to perform if it is an intrinsic 

element of those activities and one with which the employee cannot dispense if he is to perform 
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his principal activities.” Integrity Staffing Solutions, Inc. v. Busk, 574 U.S. 27, 33 (2014).13  “As 

both Department of Labor regulations and [Supreme Court] precedent make clear, an activity is 

‘indispensable’ to another, principal activity only when an employee could not dispense with it 

without impairing his ability to perform the principal activity safely and effectively.” Id. at 37-38 

(Sotomayor, J., concurring) (emphasis added) (citing 29 CFR §790.8(c); Steiner v. Mitchell, 350 

U.S. 247, 250-253 (1956); Mitchell v. King Packing Co., 350 U.S. 260, 262-263 (1956)).14 

TNT concedes that “[p]art of [Plaintiffs] primary duty is to ensure the cranes operate safely 

 
13 TNT repeatedly emphasizes that it is insufficient to show only that the tasks are “in some sense” 

necessary or required by the employer and argues that Plaintiffs’ claims rest “apparently on the 

theory that having fuel, supplies, and/or a rigger is necessary.” (Dkt. 175, 15.) It is unclear what 

legal significance TNT intends by drawing a meaningless difference between having and 

transporting fuel and riggers. Regardless, to be clear, because fuel and riggers are required to run 

cranes, both having and transporting fuel and riggers to the jobsite are both integral (an intrinsic 

element of operating cranes) and indispensable (cranes cannot be safely and effectively operated 

without those having and transporting fuel and riggers).  

14 “Thus, although a battery plant worker might, for example, perform his principal activities 

without donning proper protective gear, he could not do so safely” (id. (citing Steiner) (emphasis 

added)); “likewise, a butcher might be able to cut meat without having sharpened his knives, but 

he could not do so effectively.” Id. (citing King Packing). By contrast, in Busk, “the employees 

could skip the [security] screenings altogether without the safety or effectiveness of their principal 

activities being substantially impaired.” Id. (emphasis added); accord Aguilar v. Mgmt. & 

Training Corp., 948 F.3d 1270, 1278-79 (10th Cir. 2020) (citing Busk concurrence and finding 

security screening of detention officers was integral and indispensable because without them 

“officers could inadvertently or intentionally bring weapons or other contraband into the prison” 

and “an officer cannot safely and effectively maintain ‘custody and discipline of inmates’ and 

‘provid[e] security’” if that were to happen); Tyger v. Precision Drilling Corp., 308 F. Supp. 3d 

831, 843 (M.D. Pa. 2018) (citing Busk concurrence in denying summary judgment and finding that 

donning and doffing coveralls, boots, and hard hats could be integral and indispensable to oil rig 

workers because they protect from toxic drilling mud); Dekeyser v. Thyssenkrupp Waupaca, Inc., 

No. 08-C-0488, 2015 U.S. Dist. LEXIS 28471, at *9 (E.D. Wis. Mar. 9, 2015) (citing Busk 

concurrence and holding that changing clothes and showering at work is “required by the nature 

of the work” of foundry workers if it “will significantly reduce the risk to the health of the 

employee”); Vanhoose v. Waupaca Foundry, No. 1:17-cv-248, 2018 U.S. Dist. LEXIS 238096, at 

*16 n. 4 (E.D. Tenn. Jan. 23, 2018) (citing and agreeing with Dekeyser); McAnally v. Ala. 

Plumbing Contractor, No. 2:19-cv-02033-RDP, 2021 U.S. Dist. LEXIS 115144, at *11 (N.D. Ala. 

Apr. 22, 2021) (quoting relevant portion of Busk concurrence); Brantley v. Ferrell Elec., Inc., 112 

F. Supp. 3d 1348, 1371 (S.D. Ga. 2015) (same). 
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and correctly.” (Id. at 4 (emphasis added).) Of course, Plaintiffs cannot operate cranes at all 

without fuel, and it is well established that loading and transporting materials, tools, and equipment 

necessary for an employee’s work is integral and indispensable to the principal activity.15 

Similarly, on many jobs the Plaintiffs could not operate the cranes safely or correctly without 

riggers, and TNT’s customers often required them.16 TNT often required crane operators to pick 

up and drop off riggers at TNT’s yard and transport them to the jobsite because personal vehicles 

were not allowed on many jobsites for “liability and reliability” reasons; and TNT usually did not 

provide riggers with company vehicles. (Dkt. 172-1, Undisputed Facts 20, 21.) Under such 

circumstances, transporting another worker who is necessary to complete the job is, like 

transporting fuel or other equipment, integral or indispensable to operating the cranes.17 

 
15 See Vega v. Gaspar, 36 F.3d 417, 424 (5th Cir. 1994) (“Where an employee is required to report 

at a meeting place to receive instructions or to perform other work there, or to pick up and to carry 

tools, the travel from the designated place to the workplace is part of the day’s work, and must be 

counted.”) (internal quotations omitted) (citing and quoting 29 C.F.R. 785.38); Cantu v. Milberger 

Landscaping, Inc., 12 F. Supp. 3d 918, 921-22 (W.D. Tex. 2014) (citing 29 C.F.R. § 785.38 and 

Vega and finding that loading and unloading lawnmowers, tools, water, ice, and other equipment 

and cleaning and fueling trucks before they left the yard for the day’s work and after returning was 

“‘integral and indispensable’ to the Plaintiffs' work as landscape laborers”); Garcia v. Champion 

Glass, LLC, Civ. No. SA-12-CA-0703-FB, 2014 WL 12537863, *4 (W.D. Tex. Oct. 23, 2014) 

(holding that loading and unloading tools, materials, and equipment at the defendant’s place of 

business prior to and after their regular work hours were integral and indispensable to their 

principal activities of installing glass). 

16 See Dkt. 172-1, Undisputed Facts 14, 19 (riggers were required on many jobs); Ex. F, Dkt. 

172-7, *9-*10, Johnson Depo., 26:24 – 27:23 (San Antonio Branch Manager explaining that 

riggers are needed on certain jobs depending on the size of the crane and scope of work). 

17 See Scalia v. AWP, Inc., No. 1:18-CV-1183, 2020 WL 7639980, at *11 (W.D. Mich. Dec. 23, 

2020) (“If two employees are needed to perform a flagging job, and employees are categorically 

forbidden from parking at the worksite, then the only way a flagging job could be performed is if 

the flagger with the company truck transported a partner. This would make such partner 

transportation integral and indispensable to the activity of flagging.”); Thacker v. Halter 

Vegetation Management, Inc., No. 2:13–cv–00378–JMS–WGH, 2015 WL 417713, *10 (Jan. 30, 

2015) (“[t]o be sure, picking up and transporting coworkers is compensable if doing so extended 

[the] commute past the normal commute range, or if [the plaintiff] picked up coworkers and/or 

transported them to work sites after going to [the employer’s] office, and returned them to [the 
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TNT again misrepresents the record in attempting to minimize the frequency at which the 

Plaintiffs transported riggers.18 At bottom, TNT’s argument is that if on some jobs or some days 

the work could be performed without the operator picking up a rigger or adding fuel to a drag tank, 

then those tasks are always dispensable. TNT’s logic would lead to absurd results. For example, 

some jobs required different sized cranes and different rigging equipment than others, depending 

on various job conditions. That one set of equipment is needed for one job and not another does 

not render all equipment on all jobs dispensable. Likewise, the fact that some jobs did not require 

riggers does not render riggers indispensable on all jobs. Nor is obtaining fuel always dispensable 

simply because on some days the operator might already have had enough fuel. 

TNT notes that some operators do not have drag tanks and those who do might not need to 

fuel their drag tanks every day because on some jobs TNT sends a runner to bring fuel, or the 

customer may provide it. (Id. at 5-6.) But the fact that TNT may assign the task of transporting 

fuel to someone other than the operator does not render the task non-compensable when the 

operator performs it.19 Likewise, that riggers might be allowed to drive themselves separately on 

 

employer’s] office at the end of the day.”); Bleichner v. Spies Painting & Decorating, Inc., 2009 

WL 281145 (W.D.Wis.2009) (“use of the company vehicle to transport other employees to and 

from the jobsites is properly considered ‘work’ under the FLSA.”) 

18 For example, TNT claims that “approximately 20 of the Plaintiffs admitted in response to TNT’s 

Requests for Admission that they never picked up or dropped off riggers.” (Dkt. 175, 4 (citing 

TNT’s Ex. 8, Dkt. 175-9, Pls.’ Responses to RFA 18).) However, that request only asked whether 

the operator ever “drove another rigger from [the yard] to the rigger’s job site before [the operator] 

drove to his assigned job site.” (emphasis added.) Operators usually drove riggers to the same 

jobsite where they would both work together. TNT argues that Plaintiffs Baete and Nixon did not 

testify about picking up riggers, (Dkt. 175-4), but TNT did not ask them about it. TNT also claims 

that Payne never picked up a rigger (Dkt. 175-2, Undisputed Fact 14) when he clearly testified 

that he had to drive riggers to the job sites. (TNT Ex. 25, Dkt 175-26, *11-*12, Payne Depo., 

57:25-58:2). 

19 See Garcia, 2014 WL 12537863 at *4 (rejecting defendant’s argument that it “usually utilizes 

separate vehicles, loaded and driven by employees who are not Field Employees and are based out 

of the Champion Glass shop, to transport tools and supplies to job sites” because “someone had to 
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some jobs does not mean that transporting riggers is dispensable when the operator is required to 

do it. Under TNT’s logic, no task is ever integral or indispensable for any employee as long as 

some other employee could be called on to do it. For example, if the employer in King Packing 

were to occasionally assign the butchers’ knife-sharpening duties to another employee, it would 

render knife-sharpening for butchers a dispensable task. (See n. 14 above.) That is, of course, 

absurd. 

IV. The facts conclusively establish that the de minimis doctrine is inapplicable to the 

Plaintiffs’ time spent purchasing fuel and picking up riggers. 

TNT makes the same arguments to invoke the de minimis doctrine with regard to Plaintiffs’ 

time loading fuel and picking up and dropping off riggers as it made with regard to loading water 

and ice in its Motion for Partial Summary Judgment. (See Dkts. 163, 17-20; 175, 16-19.) Plaintiffs 

therefore incorporate by reference their Response in Opposition. (Dkt. 179, 14-18.) 

As Plaintiffs previously briefed in detail, the de minimis doctrine “does not apply to certain 

time periods merely because they are short in duration” but only when the time “as a practical 

administrative matter, cannot be adequately recorded for payroll purposes.”20 TNT rejects this 

point of law even though it is well-established by the applicable regulation and Fifth Circuit 

precedent.21 TNT relies on the three-factor balancing test used in Lindow v. U.S., 738 F.2d 1057, 

 

drive the truck daily, and . . . there were materials, tools, etc. that needed to be transported from 

the shop to the job site” and plaintiffs testified they sometimes performed those tasks). 

20 (Dkt. 179, 14 (quoting Alexander v. Wackenhut Corp., No. CIV.A. 07-262, 2008 WL 2697163, 

at *6 (E.D. La. July 1, 2008).)  

21 TNT incorrectly claims that Plaintiffs “cite[] only to [Alexander] for its discussion of the law in 

this area.” (Dkt. 182, 11.) To the contrary, in addition to Lindow and several other cases, Plaintiffs 

also cite Mireles v. Frio Foods, 899 F.2d 1407, 1414 (5th Cir. 1990) (waiting time of less than 15 

minutes was not de minimis when employer could track this additional time by making minor 

changes to the existing administrative procedures) and the applicable regulation, 29 C.F.R. § 

785.47. (“This rule applies only where . . . the failure to count such time is due to considerations 

justified by industrial realities. An employer may not arbitrarily fail to count as hours worked any 

 

Case 7:18-cv-00107-DC-RCG   Document 185   Filed 11/22/21   Page 11 of 18



10 

1062 (9th Cir. 1984), and argues that the proposition that the “test only comes into play when the 

work time in question is ‘not practically ascertainable as an administrative matter’ . . . flies in the 

face of Lindow’s holding that there is no requirement that all three factors favor the employer.” 

(Dkt. 182, 11 n. 9.) However, Lindow did not hold, as TNT suggests, that compensable time can 

be disregarded as de minimis if only the other two factors (amount of compensable time and 

regularity of the additional work) favor the employer. Rather, Lindow itself held that employers 

“must compensate employees for even small amounts of daily time unless . . . it cannot, as an 

administrative matter, be recorded for payroll purposes.” 738 F.28 at 1062-63. TNT argues that 

“[c]ourts in the Fifth Circuit consistently find that employers are not liable for off the clock work 

time lasting 10 minutes or less per day.” (Dkt. 175, 17.) However, none of these cases found the 

time in question could have easily been recorded yet dismissed the time as de minimis anyway.  

TNT’s argument that “[t]o accurately capture a few minutes of time for buying 

fuel/supplies or for swinging by to pick up a rigger, . . . TNT would have to change its timekeeping 

system so it did not round up” is not only illogical, but also unsupported by the record. (Dkt. 175, 

18.) Unlike the employer in Corbin v. Time Warner Entertainment – Advance/Newhouse 

Partnership, 821 F.3d 1069, 1081-82 (9th Cir. 2016), on which TNT relies, TNT’s system does 

not use rounding to avoid the administrative burden of capturing the time in question. There, the 

employees’ computers served as the timekeeping system and the court determined, after detailing 

the process necessary for the employer to “scour[] its computer records,” that the administrative 

burden to capture the one minute in question that employees spent logging into computers was 

“quite high” Id. In contrast, Plaintiffs here recorded their time themselves. Therefore, whether 

 

part, however small, of the employee’s fixed or regular working time or practically ascertainable 

period of time.”) (emphasis added). (Dkt. 179, 14-17.) 
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TNT chooses to allow rounding or not, it simply must allow its operators to record the time they 

begin their first compensable work task of the day and remain on the clock through the last task. 

As previously briefed in detail, Plaintiffs could easily and sometimes did record the time spent 

purchasing fuel and other materials. (See Dkt. 179, 14-16.) However, when that time and the 

subsequent travel time to their jobsites was not permitted under TNT’s policies, TNT cut it from 

their time sheets. (Id. at 15.)  

Additionally, the other two Lindow factors weigh against applying the de minimis 

doctrine.22 The time Plaintiffs spent purchasing fuel and other work supplies, in the aggregate, is 

considerably more than de minimis, in spite of TNT’s efforts to artificially balkanize these tasks. 

(See id. at 16-18.)23 And TNT required Plaintiffs to pick up riggers and load fuel as regular work 

assignments. (Dkt. 172-1, Undisputed Facts 12, 14, 20-22.)24 

V. Plaintiffs do not seek summary judgment on the compensability of their commute time 

on days when they did not perform any compensable tasks before commuting to a 

jobsite or after commuting back. 

TNT inexplicably argues that Plaintiffs’ “Motion is predicated on the assumption . . . that 

all travel time is compensable.” (Dkt. 175, 1.) That is incorrect. Plaintiffs motion concerns unpaid 

time spent on compensable work tasks and travel time that falls within the continuous workday 

under the Portal-to-Portal Act. (See Dkt. 164, 5-7.)25  

 
22 (Discussed in greater detail at Dkt. 179, 16-18.) 

23 (See also Ex. S, Dkt. 172-20, *4, Coates Depo., 14:13-18 (stops to purchase items including 

fuel, water, ice, or other materials often took 30 minutes due to the convenience stores in the area 

being few and far between and often very busy).) 

24 (See, e.g., Ex. B, Dkt, 172-3, *9-*10, Repass Depo., 56:6 – 58:1 (loaded fuel in his drag tank 

and/or collected work materials about every other day); Ex. J, Dkt. 172-11, *17, Ochoa Depo., 

59:11-12 (filled drag tank every day).) 

25 Plaintiffs assert claims for travel time in company vehicles that extended beyond TNT’s “normal 

commuting area” and thus compensable under the Employee Commuting Flexibility Act (ECFA) 
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VI. The undisputed facts in the record are sufficiently representative to establish Plaintiffs’ 

requested partial summary judgment findings. 

TNT claims that “Plaintiffs have made no showing that the testimony they have proffered 

represents the Class,” (Dkt. 175, 12), and that “Plaintiffs’ Motion cherry-picks non-representative 

testimony from three Plaintiffs.” (Id. at 1.) However, Plaintiffs have established almost all of the 

undisputed facts supporting their motion using the testimony of TNT’s own witnesses and its own 

documentary evidence and have simply supplemented that evidence with references to a sample 

of the Plaintiffs’ testimony. For example, Plaintiffs cite TNT’s own policy memos and its own 

corporate representative’s and managers’ testimony to establish the illegal travel pay policies that 

are at the core of this lawsuit and bind the Plaintiffs’ claims all together. (Dkt. 164-1, Undisputed 

Facts 23-30.) Plaintiffs also cite the testimony of TNT’s corporate representative and managers to 

establish TNT’s related practices of instructing Plaintiffs not to record time on their time sheets 

that TNT refused to pay, and cutting such time when they did claim it (id. at Undisputed Facts 

32-33), as well as TNT’s knowledge that the law requires TNT to pay for the preparatory and 

concluding tasks and travel time at issue (id. at Undisputed Facts 35-40). Indeed, Plaintiffs use 

TNT’s own witnesses’ testimony and evidence to establish every one of the Undisputed Facts 

supporting their motion with the exception of Undisputed Fact 34 (Plaintiffs worked well over 

forty hours, and often over 100 hours, most weeks).26 On several facts, Plaintiffs supplemented 

TNT’s own testimony with one or more of the Plaintiffs’ testimony, and in many instances they 

 

even if such travel did not fall within the continuous workday. However, Plaintiffs have not moved 

for summary judgment on the ECFA. Therefore, TNT’s discussion of the ECFA is inapposite. 

26 TNT purports to dispute this basic fact by arguing that the Plaintiffs did not work over forty 

hours every week and questioning their estimates of total average hours. (Dkt. 175-2, Undisputed 

Fact 34.) However, the material fact at issue here is whether the operators ever worked overtime. 

It is undisputed that the Plaintiffs worked overtime. (See Exhibit Z, Plaintiffs’ Reply in Support 

of Undisputed Fact 34.) 
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cited testimony from at least one Plaintiff from each of the three TNT branches at issue in this 

lawsuit. (See id. at Undisputed Facts 1, 12-18, 21, 26-27, 29, 32-34.)  

TNT suggests that Plaintiffs are required to cite redundant testimony by every single 

Plaintiff who was deposed, but neither logic nor legal authority requires that, particularly in a 

representative action such as this one. Moreover, Plaintiffs need not comprehensively establish 

liability as to each Plaintiff at this juncture because they only seek partial summary judgment to 

establish that the core policies at issue violated the FLSA, that the Mt. Clemens Pottery burden-

shifting rule applies where TNT failed to record Plaintiffs’ time, and that TNT cannot establish a 

good-faith defense with regard to the core policies at issue. 

VII. Plaintiffs are not required to identify the specific weeks in which overtime violations 

occurred, but they have offered such examples anyway. 

TNT argues that “Plaintiffs cannot point the Court to any specific week for even one 

Plaintiff where it is undisputed that TNT violated the FLSA.” (Dkt. 175, 12 (emphasis removed 

from original).) However, Plaintiffs are not required to do so. Under Mt. Clemens Pottery, 

employees are not required to identify specific weeks in which overtime violations occurred, but 

may rely on an estimated average throughout an applicable time period. (See Dkt. 164, Section 

III(B) (discussing Mt. Clemens standard); Dkt. 178, Section II(D)(2)(b) (collecting cases 

approving of estimated averages to establish damages).) Plaintiffs have established that they 

typically worked well over 40 hours per week, (Dkt. 164-1, Undisputed Fact 34), and that they 

routinely worked compensable hours for which they were not paid. (Id. at Undisputed Facts 1, 

12-18, 21-33.) Even though it is not required, Plaintiffs have identified examples of specific 

workweeks where TNT admits it cut compensable work time from crane operators’ time sheets.27  

 
27 Midland Branch Manager John Harrison admitted he approved cutting crane operator Julio 

Castillo’s time even though Castillo specifically noted compensable work tasks he performed 
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VIII. TNT misinterprets Mt. Clemens Pottery in claiming that “Plaintiffs admit they have 

not met their burden.” 

TNT claims that “Plaintiffs have clearly admitted that they failed to carry their burden 

under Mt. Clemens Pottery.” (Dkt. 175, 19.) This is a feeble attempt to garble Plaintiffs’ motion. 

Plaintiffs clarified that they do not seek a ruling at this time that they have carried their ultimate 

burden of establishing the amount of their damages because damages must be established at trial. 

(Dkt. 164, 16.) Rather, they seek only a ruling that the Mt. Clemens burden-shifting rule applies in 

this case due to TNT’s undisputed failure to record the unpaid time. (Dkt. 164, 1.) 

IX. TNT’s argument against liquidated damages is based purely on misstatements of the 

record. 

To support its denial that it knew it was violating the FLSA, TNT relies on its attempted 

rebuttals to Plaintiffs’ Undisputed Facts 32, 33, 35, and 37-40. Once again, TNT grossly misstates 

the record in numerous ways and fails to raise a genuine issue on any of the material facts. For 

example, incredibly, TNT disputes that its managers cut compensable time from operators’ time 

sheets, falsely claiming that they “first spoke with the operator about the discrepancy and 

determined it was noncompensable.” (Dkt. 175-2, Undisputed Fact 32 (emphasis added).) 

However, in the testimony TNT cites, its witnesses only allege that they speak with operators to 

confirm either that the operator did not actually work the time in question at all or that the time is 

 

before traveling to his jobsite. (Dkt. 164-1, Undisputed Fact 33 (citing Ex. D, Dkt. 164-5, *35-

*38, J. Harrison Depo., 82:13 – 85:10); Ex. AC, attached hereto, TNT004635 (time sheet in 

question showing Castillo recorded 91.5 hours that week); see also Ex. E (attached hereto), Harvey 

Depo., 55:9 – 58:16 (Former San Antonio Branch Manager and TNT Vice President reviewing 

one of Plaintiff Brandon Raybion’s timesheets, confirming that clearly compensable work time 

was cut, and admitting “[t]hat doesn’t sound right to me.”); Ex. AD, attached hereto, TNT003149 

– 3155 (Raybion’s daily time sheets for the workweek in question showing he recorded 76.5 

hours). 

Case 7:18-cv-00107-DC-RCG   Document 185   Filed 11/22/21   Page 16 of 18



15 

not allowed under TNT’s policies, not that it is non-compensable under the FLSA.28 Regardless of 

whether TNT’s managers spoke with the operators, they admit that they refused to pay for time 

that they knew was compensable.29 TNT’s false and misleading statements about the record go on 

and on, and Plaintiffs incorporate by reference their catalog of them in Exhibits Z-AB. 

X. Conclusion 

For the foregoing reasons, Plaintiffs respectfully request that the Court grant their motion. 

  

 
28 (See Ex. Z, Plaintiffs’ Reply in Support of Undisputed Fact 33.) Moreover, TNT’s Midland 

Branch manager John Harrison admitted TNT did not always discuss with the operator in question 

before cutting their time. (Id.) 

29 When confronted with an example of a time sheet where an operator specifically documented 

that he fueled his drag tank before traveling to a jobsite—a task he admits is compensable—

Harrison admitted that he still approved cutting the travel time because “according to our payroll 

memo, he was staying in his own lodging . . . so it wasn’t paid.” (Ex. D, Dkt. 164-5, *22-*25, 

Harrison Depo., 82:13 – 85:10.) TNT’s San Antonio Branch “time approver,” Todd Stevens, 

admitted that TNT does not pay operators travel time that is not allowed under its policies “even 

when an operator performs work tasks and then drives to the job site,” (Ex. G, Dkt. 172-8, *32, 

Stevens Depo., 87:4-19), and “even though the law required it.” (Ex. G, Dkt. 172-8, *33-*34, Id. 

at 88:17 – 89:21.) And Houston Branch Manager Alex Murray testified that management edited 

operators time sheets if they claimed time that was not allowed. (See Ex. Z, Plaintiffs’ Reply in 

Support of Undisputed Fact 33; see also Dkt. 164-1, Undisputed Fact 29 (Houston branch’s 

unwritten policy not to pay travel time on “continuous jobs” except first and last day).) 
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