
i 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND/ODESSA DIVISION 

 

TIMOTHY W. REPASS and WILLIAM 

SCOTT McCANDLESS, Individually and 

On Behalf of All Others Similarly 

Situated, 

 

Plaintiffs, 

 

v. 

 

TNT CRANE AND RIGGING, INC. 

 

Defendant. 
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Civil Action No.  

 

7:18-CV-107-DC-RCG 

 

 

 

PLAINTIFFS’ CORRECTED RESPONSE IN OPPOSITION TO DEFENDANT’S  

MOTION TO DECERTIFY COLLECTIVE ACTION 

 

 Before the Court is Defendant TNT Crane and Rigging Inc.’s Motion to Decertify 

Conditionally Certified Collective Action. (Dkt. 162.) Plaintiffs filed their Response in Opposition 

to Defendant’s Motion on October 26, 2021. (Dkt. 173.) This Corrected Response corrects several 

nonsubstantive typographical errors. Plaintiffs incorporate by reference the exhibits and the Index 

of Exhibits and Appendix of Undisputed Facts attached to their original Response. (Dkt. 173-1 – 

173-26.) Plaintiffs request that the Court deny TNT’s Motion and Plaintiffs show the following in 

support: 
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I. INTRODUCTION 

The issues for the Court on a motion to decertify boil down to case management. This 

Court has the discretion to manage the litigation in light of the purposes of the collective action 

procedure—judicial efficiency and Congress’s intent to allow FLSA claims to be brought 

collectively. TNT’s trial plan is to  hold  37 full, separate trials. Plaintiffs proposal—adopted by 

many other courts—is to bifurcate the trial. First, to the extent necessary, the Court holds a single 

trial on liability based on representative testimony. Then, if the Plaintiffs prevail, in the damages 

phase, the Court considers both representative evidence to determine an average unpaid time 

applicable to the class, as well as evidence that might increase or decrease an individual plaintiff’s 

damages from the average.1 

TNT has offered no compelling reason why the Plaintiffs’ claims cannot be tried together. 

In making its dissimilarity argument, TNT both misconstrues the nature of the Plaintiffs’ claims 

and repeatedly misstates the evidence in the record. The actual variations are of the type that 

always exist in collective actions and that do not overwhelm the common issues requiring separate 

trials. After filtering out the noise of TNT’s misrepresentation of fact and histrionic descriptions 

of an endless trial, the Court is left with a choice between the due process and judicial efficiency 

of Plaintiffs’ plan or duplication of effort and wasted time of Defendant’s proposal. The Court 

should deny TNT’s motion to decertify. 

II. ARGUMENT AND AUTHORITY 

A. “Similarly Situated” Standard 

When opposing a motion for decertification, Plaintiffs have the burden “to prove that the 

individual class members are similarly situated.” Snively v. Peak Pressure Control, LLC, 314 F. 

 
1 Plaintiffs’ proposed trial plan is set forth in more detail in Section II(D)(2) below. 
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Supp. 3d 734, 739 (W.D. Tex. 2018) (Counts, J.); Segovia, v. Fuelco Energy LLC, No. SA-17-

CV-1246-JKP, 2021 WL 2187956, *7 (W.D. Tex. May 28, 2021). The Fifth Circuit’s recent 

decision in “Swales [v. KLLM Transp. Servs., 985 F.3d 430, 442 (5th Cir. 2021)] did not change 

the inquiry as to whether an FLSA action may proceed as a collective action.” Segovia, 2021 WL 

2187956, *10. “Although Swales brings step two of Lusardi to the forefront of FLSA collective 

actions, it does not alter the meaning of ‘similarly situated’ as honed and considered through 

judicial decisions . . . .” Id. at *7. “Because extensive discovery has taken place in this case, the 

Court has much more information than is generally available when making the same determination 

at the outset of a case.” Segovia, 2021 WL 2187956 at *10. “But that does not mean that every 

uncovered difference between Plaintiffs is relevant to the ultimate determination or that the 

differences preclude Plaintiffs from pursuing the action collectively.” Id. District courts in the Fifth 

Circuit have repeatedly held that “at the decertification stage ‘[s]imilarly situated does not mean 

identically situated.’ ” Snively, 314 F. Supp. 3d at 749 (citing and quoting Basco v. Wal–Mart 

Stores, Inc., CIV.A. 00-3184, 2004 WL 1497709, at *5 (E.D. La. July 2, 2004)). 

Instead, “party plaintiffs must be alike with regard to some material aspect of their 

litigation.” Campbell v. City of L.A., 903 F.3d 1090, 1114 (9th Cir. 2018) (cleaned up) “That is, 

the FLSA requires similarity of the kind that ‘allows . . . plaintiffs the advantage of lower 

individual costs to vindicate rights by the pooling of resources.’ ” Id. (quoting Hoffmann-La 

Roche Inc. v. Sperling, 493 U.S. 165, 170 (1989)). “[T]here must be simply ‘some identifiable 

facts or legal nexus’ binding together the claims “so that hearing the cases together 

promotes judicial efficiency.” Butler v. TFS Oilfield Servs., LLC, No. SA-16-CV-1150-FB, 2017 
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WL 7052879, at *3 (W.D. Tex. Sept. 26, 2017).2 

Courts consider the following factors to determine whether plaintiffs are similarly situated: 

“(1) the disparate factual and employment settings of the individual plaintiffs; (2) the various 

defenses available to defendant which appear to be individual to each plaintiff; and (3) fairness 

and procedural considerations.” Snively, 314 F. Supp. 3d at 739, (citing and quoting Falcon v. 

Starbucks Corp., 580 F.Supp.2d 528, 534 (S.D. Tex. 2008)). 

B. Factual and Employment Settings of the Individual Plaintiffs 

1. Courts routinely find that plaintiffs in off-the-clock cases are similarly situated 

despite variances in daily schedules, tasks, geographic locations, and supervisors.  

TNT “exaggerates the factual differences among employees on various shifts and in 

different departments.” Roussell v. Brinker Int’l, Inc., 441 F. Appx. 222, 226–27 (5th Cir. 2011) 

(cleaned up). The distinctions between and among the plaintiffs are only relevant if they “make a 

difference relevant to the legal issues presented.” Id. 

Indeed, this Court has recognized that variances in job tasks, locations, and other such 

details do not undermine the appropriateness of collective treatment where the class members are 

similarly situated with regard to the relevant common wage policies. Snively, 314 F.Supp.3d at 

740 (“Whether or not PCOs were trainers or trainees, had different supervisors, or performed 

specific tasks at different frequencies, PCOs shared factual and employment settings beyond 

simply sharing the same job title. Regardless of their location, the evidence shows PCOs performed 

 
2 “Similarly situated” also does not mean that the common factual or legal issues must predominate 

over individual differences. “Congress could have but did not import the Rule 23 predominance 

requirement into the FLSA and . . . doing so would undermine the remedial purpose of FLSA 

collective actions . . . .” Monroe v. FTS USA, LLC, 860 F.3d 389, 405 (6th Cir. 2017). Indeed, the 

Fifth Circuit has long held that “[t]here is a fundamental, irreconcilable difference between the 

class action described by Rule 23 and that provided for by . . . 16(b).” LaChapelle v. Owens-

Illinois, Inc., 513 F.2d 286, 288 (5th Cir. 1975). The only Circuit to have held that section 16(b) 

incorporates the Rule 23 predominance requirement is the Seventh Circuit. See Espenscheid v. 

Directsat USA, LLC, et al., 705 F.3d 770 (7th Cir. 2013), which Plaintiffs discuss at length below. 
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relatively similar work, worked similar hours, and possessed similar qualifications while receiving 

no overtime pay.”) 

Likewise, in Clark v. Centene Co. of Texas, L.P., the court noted there were “[s]alient” and 

“legitimate” differences including that “the Plaintiffs worked at different hospitals, in different 

cities, for different bosses; some worked from home; their workloads differed; and their individual 

schedules differed.” 44 F. Supp. 3d 674, 688–89 (W.D. Tex. 2014), aff’d, 656 F. Appx. 688 (5th 

Cir. 2016). However, the court held that these differences were not material and did not preclude 

collective resolution. Id. After all, as the Centene court observed, “FLSA liability does not turn on 

the geographic location of a workplace or on the identity of a direct supervisor.” Id. 

Particularly in off-the-clock cases, courts recognize that the inevitable variances in tasks 

and time worked do not preclude a finding that they are similarly situated with respect to the 

relevant issues. For example, the Supreme Court approved of collective treatment for claims of 

off-the-clock time despite variances in the protective gear that each employee wore and the amount 

of time spent donning and doffing it. Tyson Foods, Inc. v. Bouaphakeo, 577 U.S. 442 (2016).  

The Fifth Circuit recently upheld a damages award for off-the-clock violations for 53 

employees based on representative testimony from six of them. United States Dep’t of Lab. v. Five 

Star Automatic Fire Prot., L.L.C., 987 F.3d 436 (5th Cir.), reh’g denied, 997 F.3d 1258 (5th Cir. 

2021). In Five Star, in spite of the fact that the plaintiffs had different schedules, work assignments, 

jobsites, and work crews, the Fifth Circuit concluded that “[d]espite these slight variations, all of 

this testimony supports the inference that the employees believed they could not, or should not, 

record their pre- and post-shift time, and that the company failed to compensate for this time.” Id. 

Likewise here, despite the inevitable superficial differences, the Plaintiffs all still understood that 

they should not record certain time, and TNT failed to pay them for all of their time. 

Case 7:18-cv-00107-DC-RCG   Document 178   Filed 11/09/21   Page 7 of 39



5 

Even when some differences between plaintiffs go to the merits, they are still similarly 

situated if there are, as is the case here, common policies or practices that bind them together. In 

Falcon v. Starbucks Corp., for example, the court held that “[a]n employer should not be allowed 

to escape class liability simply because some managers do not commit FLSA violations as long 

the evidence shows that there is a factual or legal nexus that binds together the claims of the opt-

in plaintiffs before the Court.” Id. at 536. 

2. Not every class member must experience every permutation of a single illegal 

policy in order to be similarly situated. 

TNT argues that “[t]he variety of travel and pay practices will preclude the parties from 

using representative evidence.” (Dkt. 162, 20.) First, Plaintiffs’ claims are not nearly as varied as 

TNT attempts to portray them. As set forth in detail in Section II(B)(6) below, TNT both 

misconstrues Plaintiffs’ claims and  repeatedly misrepresents the evidence supporting them. 

Second, many courts have recognized that the necessary common factual or legal nexus 

can be established through multiple, similar policies or practices. See Vanzzini v. Action Meat 

Distributors, Inc., 995 F. Supp. 2d 703, 721 (S.D. Tex. 2014) (“The presence of a common policy, 

plan, or practice affecting all putative class members, although not required, can be helpful in 

assessing the first factor,” the factual and employment settings.) (emphasis added); Falcon, 580 

F.Supp.2d at 535, 536 (collecting cases finding that a single policy or plan is not required and 

holding the plaintiffs were similarly situated in “that they were not compensated for job duties they 

performed over 40 hours either because they worked those hours off-the-clock or because 

managers shaved time off of hours they reported.” (emphasis added)); Frank v. Capital Cities 

Communications, Inc., No. 80–CIV–2188–CSH, 1983 WL 643, at *2 (S.D.N.Y. Oct. 11, 

1983) (refusing to decertify a collective action where plaintiffs’ “specific complaints were not 

identical” and stressing that “to deny them class treatment would be tantamount to declaring that 
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any employer can escape . . . class liability so long as it discriminates against a diverse group 

of  . . . employees over a wide geographic range in a number of ways”). Other Circuits have also 

recognized this rule. In Monroe v. FTS USA, LLC, 860 F.3d 389, 403 (6th Cir. 2017), the court held 

that “[t]hough the time-shaving policy may have been enforced as to individual technicians by 

several methods, we do not define ‘representativeness’ so specifically—just as we do not take such 

a narrow view of ‘similarly situated.’ ” 860 F.3d at 409. The court further explained that “[t]his is 

not a new concept to our court or to other courts. . . . [W]e have approved damages awards to 

FLSA classes alleging that employers used multiple means to undercompensate for overtime.” Id. 

at 403-04 (citing U.S. Dep’t of Labor v. Cole Enters., Inc., 62 F.3d 775, 778 (6th Cir. 1995)); see 

also, McLaughlin v. Ho Fat Seto, 850 F.2d 586, 588 (9th Cir. 1988); Donovan v. Simmons 

Petroleum Corp., 725 F.2d 83, 84 (10th Cir. 1983). 

Similarly, in Segovia v. Fuelco, supra, an off-the-clock case like this one, the court rejected 

the employer’s argument that the class was too dissimilar to proceed collectively: 

Although Defendant points to several differences regarding whether drive time is 

compensable, the key to such claim is when the workday begins and ends for each 

joined employee. For each employee, the workday begins with the employee’s first 

principal activity and ends with his or her last principal activity. Because all Plaintiffs 

were employed to perform the same or similar jobs, each Plaintiff would have the 

same or similar principal activities.  

 

Id. at *9. 

3. Collective treatment is appropriate when class members are similarly situated as 

to issues on liability, regardless of variances in facts related to damages. 

TNT relies on Espenscheid v. Directsat USA, LLC, et al., 705 F.3d 770 (7th Cir. 2013), for 

the proposition that “[s]everal courts have ordered collective actions decertified where there was 

no representative evidence as to damages.” (Dkt. 162, 29.) TNT’s reliance on Espenscheid is 

misplaced. First, as discussed below in Section II(D)(2) where Plaintiffs lay out their proposed 

trial plan, it is simply not applicable since there is representative evidence as to damages in this 
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case. Second, Espenscheid represents the Seventh Circuit’s minority view that Rule 23’s 

predominance standard applies to FLSA collective actions. See id. at 772. As mentioned in Section 

II(A) above, every other circuit that has considered the question has rejected the Seventh Circuit’s 

position and held that the FLSA’s “similarly situated” standard is less stringent than Rule 23’s 

predominance standard; and, contrary to Espenscheid, Rule 23 and 16(b) are 

“fundamental[ly]”different and “irreconcilable.”3  

Third, Espenscheid’s conclusion that the need for an individual damages determination 

precludes collective treatment has been rejected by numerous courts in this district and throughout 

the Fifth Circuit. Indeed, “[m]ost courts have held that in unpaid overtime ‘off-the-clock’ cases, 

the need to determine class members’ damages on an individualized basis” does not prevent 

collective treatment if the plaintiffs are similarly situated as to common issues on liability. Maynor 

v. Dow Chemical, No. CIV. A. G-07-0504, 2008 WL 2220394, at *8–9 (S.D. Tex. May 28, 2008).4  

 
3 Even under Rule 23, courts routinely certify liability-only classes and bifurcate damages for 

individual determinations. See, e.g., Felps v. Mewbourne Oil Co., Inc., 336 F.R.D. 664, 669 

(D.N.M. 2020). 

4 Although Maynor was discussing conditional certification, where courts applied a more lenient 

standard, the same principle applies at the decertification stage. That is, while courts scrutinize the 

record evidence more carefully after discovery, a common factual nexus on liability issues is still 

sufficient to find that plaintiffs are similarly situated despite the need for individualized 

determinations of damages, as the courts held in the following cases. See also T.S. by & through 

P.O. v. Burke Found., 521 F. Supp. 3d 691, 697 (W.D. Tex. 2021) (“Plaintiffs correctly point out 

that questions regarding the number of hours worked are questions of damages that do not negate 

the class members’ sufficient similarity.”) (cleaned up); Clark, 44 F. Supp. 3d at 690 (while 

denying the employer’s motion for decertification, observing that “evidence concerning how many 

overtime hours each Plaintiff worked is relevant only to damages, not liability, and therefore does 

not require decertification”); Plewinski v. Luby’s Inc., No. CIVA H-07-3529, 2010 WL 1610121, 

at *5 (S.D. Tex. Apr. 21, 2010) (“The fact that individualized findings regarding damages may be 

necessary does not require class decertification.”); Metcalfe v. Revention, Inc., No. 4:10–CV–

3515, 2012 WL 3930319, at *6 (S.D. Tex. Sept. 10, 2012) (“Whether individualized 

determinations are necessary to define the extent of Plaintiffs’ damages, if any, does not weigh 

against efficiently establishing Defendants’ class-wide liability.”). 
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In short, as Judge Pulliam recently observed in a case similar to this one, “[w]hen plaintiffs’ 

‘common issues predominate over individual damage calculations,’ class certification is proper, 

and the plaintiffs may proceed in a collective action. Segovia, 2021 WL 2187956 at *9 (quoting 

Serrano v. Republic Servs., Inc., No. 2:14-CV-77, 2017 WL 2531918, at *19 (S.D. Tex. June 12, 

2017); Bouaphakeo, 577 U.S. at 452-53). As discussed below, those common issues predominate 

over the individual damage calculations in this case. 

4. TNT relies on inapposite cases granting decertification that are factually distinct 

from this case and are based on reasoning that has been rejected by this and other 

courts. 

Each of the cases TNT cites relies on reasoning that this Court rejected in Snively, and 

many other courts have similarly rejected: they focus entirely on the inevitable differences between 

plaintiffs without properly recognizing the similarities that allow for more efficient treatment 

through a collective action.5 Several of TNT’s cases improperly find that plaintiffs cannot be 

similarly situated if they are subject to multiple similar illegal policies or practices rather than a 

single policy (see Section II(B)(2) above) or because they might require individualized 

determinations of damages, as opposed to liability. (See Section II(B)(3) above.) As a result, 

numerous courts have declined to follow TNT’s authority and the cases on which TNT relies are 

thus of limited precedential value. Moreover, the facts of this case are distinguishable in numerous 

relevant respects from each of the cases that TNT cites.  

TNT relies heavily on Johnson v. TGF Precision Haircutters, Inc., 2005 WL 1994286 

(S.D. Tex., Aug. 17, 2005). However, Johnson involved approximately 264 plaintiffs who were 

employed across 90 locations as hair stylists, receptionists, managers, and assistant managers who 

 
5 Although Snively is this Court's most recent and detailed analysis of these issues, TNT does not 

mention it in its briefing. 
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were paid differently. Id. at *1-*2, *5. The Plaintiffs here are all hourly paid crane operators from 

three locations who all allege nonpayment for certain tasks and travel time under substantially 

similar explicit policies not to pay for compensable travel time under certain circumstances.6 

TNT also relies on Proctor v. Allsups Convenience Stores, Inc., which involved a class of 

1,074 Plaintiffs who worked across the defendant’s numerous retail locations. 250 F.R.D. 278, 729 

(N.D. Tex. 2008). The Proctor court granted the employer’s motion for decertification in part due 

to the lack of a “single decision, policy, or plan that is causing the Plaintiffs to work off the clock” 

at multiple stores. Id. at 282 (emphasis added). In this regard, Proctor conflicts with the reasoning 

of Falcon: “[i]t simply cannot be that an employer may establish policies that create strong 

incentives for managers to encourage or allow employees to work off-the-clock, and avoid a FLSA 

collective action because a large number of employees at a number of different stores are affected.” 

Falcon, 580 F. Supp. 2d at 539. Proctor is also different from this case in that, unlike the case 

here, “the Plaintiffs ha[d] not suggested any alternative ways to try the case or any ways to address 

the disparate factual allegations.” Id. at 283.7  

 
6 Other courts have rejected Johnson. The court in Falcon considered Johnson and explicitly 

rejected its reasoning. 580 F. Supp. 2d at 539; see also Maynor, 671 F. Supp. 2d at 932 

(distinguishing Johnson and quoting Falcon, “[t]hat plaintiffs did not perform exactly the same 

duties off-the-clock does not undermine the conclusion that the putative class is similarly 

situated.”) (cleaned up); Farmer v. DirectSat USA, LLC, No. 08 C 3962, 2010 WL 3927640, at 

*24 (N.D. Ill. Oct. 4, 2010) (distinguishing Johnson and following Falcon’s conclusion “that there 

is a meaningful nexus that binds Plaintiffs’ claims together and that the similarities in their claims 

outweigh their differences.”) 

7 As with Johnson, several courts have declined to follow it. E.g., Maynor, 671 F. Supp. 2d at 932; 

Mahoney v. Farmers Ins. Exch., No. 4:09-CV-2327, 2011 WL 4458513, at *8 (S.D. Tex. Sept. 23, 

2011); Russell v. Illinois Bell Tel. Co., 721 F. Supp. 2d 804, 813 (N.D. Ill. 2010) (distinguishing 

Proctor on the basis that “the claims were factually so individualized that the court was unable to 

create subclasses within the group”); Pichardo v. Carmine’s Broadway Feast Inc., No. 15-CV-

3312 (RA), 2016 WL 5338551, at *4 (S.D.N.Y. Sept. 23, 2016) (distinguished and declined to 

follow); Kaiser v. At The Beach, Inc., No. 08-CV-586-TCK-FHM, 2010 WL 5114729, at *8 (N.D. 

Okla. Dec. 9, 2010). 
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TNT also cites Cornell v. World Wide Bus. Servs. Corp., in which the court found that the 

plaintiffs lacked any “substantial evidence that they were compelled to perform off-the-clock work 

pursuant to a common policy, plan, or scheme.” No. 2:14-CV-27, 2015 WL 6662919, at *4 (S.D. 

Ohio Nov. 2, 2015). To the extent Cornell and the other cases cited by TNT failed to recognize 

that plaintiffs can be similarly situated under multiple, albeit similar policies or practices, it is in 

conflict with the ample body of caselaw from this Circuit and District discussed in Section 

II(B)(2).8  

TNT also cites Reyes v. Texas EZPawn L.P., 2007 WL 3143315, *1 (S.D. Tex. Oct. 24, 

2007) and Haugen v. Roundy’s Illinois, LLC, 2021 WL 3418848, at *4 (N.D. Ill. Aug. 5, 2021). 

(Dkt. 162, 25 n. 66.) However, both Reyes and Haugen turned on differences as a result of the 

defendants’ exemption defenses, which TNT does not assert here. See Clark, 44 F. Supp. 3d at 

690–91, aff’d, 656 F. Appx. 688 (5th Cir. 2016) (distinguishing Reyes on this ground).  

 TNT offers a string cite of several more cases, most from district courts in other circuits, 

with little discussion of the facts of each case. None of these cases are binding on this Court; they 

all similarly turn on their respective unique facts; and other courts have distinguished them in 

denying motions to decertify collective actions. (Dkt 162, p. 25, n.66.)9 Moreover, unlike any of 

 
8 Additionally, “among the court’s reasons for finding varied employment and factual settings was 

that plaintiffs conceded that their time records rebutted their off-the-clock allegations and they 

provided no other evidence in support of them,” which is not the situation here. See Harris v. 

Chipotle Mexican Grill, Inc., No. 13-CV-1719 (SRN/SER), 2017 WL 2537228, at *7 (D. Minn. 

June 12, 2017) (distinguishing Cornell as inapposite on that basis). 

9 See Basco v. Wal-Mart Stores, Inc., No. CIV.A. 00-3184, 2004 WL 1497709, at *5 (E.D. La. Jul. 

2, 2004 ) (distinguished by numerous cases including Falcon, 580 F. Supp. 2d at 539; Maynor, 

671 F. Supp. 2d at 931-32); Espenscheid v. DirectSat USA, LLC, 705 F.3d 770, 773 (7th Cir. 2013) 

(distinguished and disagreed with by many cases, including Monroe, 860 F.3d at 405; Scott, 954 

F.3d at 519; Campbell, 903 F.3d at 1111-12); Zivali v. AT & T Mobility, LLC, 784 F. Supp. 2d 456 

(distinguished and reasoning rejected by several cases, including Foster v. City of New York, New 

York, No. 14CV4142PGGRWL, 2020 WL 8173266, at *12 (S.D.N.Y. Oct. 30, 2020), report and 
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the cases cited by TNT, all of the Plaintiffs here worked under policies that blatantly refused to 

pay for certain compensable work time. (See Section II(B)(5) below.) The issues and the slight 

variances among the Plaintiffs here more closely resemble cases such as Snively, Segovia, Monroe, 

and Falcon.  

5. TNT maintained similar written and unwritten policies for each of its branches 

under which it refused to pay for certain compensable time. 

TNT claims that “Plaintiffs point to no evidence of a cohesive corporate policy requiring 

that they . . . traveled and worked off-the-clock.” (Dkt. 162, 1.) However, Plaintiffs were all 

subject to very similar, closely related policies governing travel time pay at TNT’s Midland, San 

Antonio, and Houston branches. 

TNT issued and followed written and unwritten policies that it would not pay its crane 

operators for any travel time to and from their jobsites on certain jobs and under certain 

circumstances, depending mainly on whether TNT’s customer paid for the travel time. (See 

Undisputed Facts 23-30.)10 These policies applied without regard to whether the operators had 

performed compensable work that bounded the continuous workday before traveling to the jobsite 

or after traveling back. (See id.) Under each iteration of its policies, with some exceptions under 

certain conditions, TNT did not pay crane operators for daily travel time to and from the jobsite in 

company pickup trucks if TNT’s contract with its customer did not include payment for that travel 

 

recommendation adopted, No. 14 CIV. 4142 (PGG), 2021 WL 1191810 (S.D.N.Y. Mar. 30, 

2021)); (Douglas v. First Student, Inc., 888 F. Supp. 2d 929, 934 (E.D. Ark. 2012) (distinguished 

by Harris v. Chipotle Mexican Grill, Inc., No. 13-CV-1719 (SRN/SER), 2017 WL 2537228, at *7 

(D. Minn. June 12, 2017)); Saleen v. Waste Mgmt., Inc., 649 F. Supp. 2d 937, 942 (D. Minn. 2009) 

(distinguished by several cases, including Behnken v. Luminant Min. Co., LLC, 997 F. Supp. 2d 

511, 520-21 (N.D. Tex. 2014); Hussein v. Cap. Bldg. Servs. Grp., Inc., 152 F. Supp. 3d 1182, 1193 

(D. Minn. 2015)). 

10 Plaintiffs incorporate by reference their attached Index of Exhibits and Appendix of Undisputed 

Facts citing to the deposition transcripts and evidence in the record. 
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time, and sometimes TNT did not pay the travel time even when the customer did. (See id.)11 

TNT’s Midland and San Antonio branches followed written policies stating that travel time 

would not be paid unless (1) the customer paid for it or (2) the crane operator opted to (a) stay in 

a hotel and (b) receive a $35 per diem (or $60 if he stayed at a man camp during a certain period 

at TNT’s Midland Branch). (Undisputed Facts 23, 26.) If the crane operator opted to stay in his 

own lodging, he would receive only a $100 per diem and would not be paid travel time, unless 

TNT’s customer paid for the travel time, regardless of whether the operator performed 

compensable work before traveling to the jobsite or after returning. (Id.)  

Additionally, for “continuous” jobs (i.e., those that lasted longer than one day) in the 

greater San Antonio area that did not require an overnight stay, TNT’s policy was that crane 

operators were not paid for daily travel time in company pickups. (Undisputed Fact 27.) Instead, 

they were only paid travel time when driving cranes or haul trucks, which typically occurred only 

on the first and last day of the job when they mobilized and demobilized the equipment on the 

jobsite. (Id.) For such jobs, TNT instructed operators on their timesheets: “On continued jobs your 

time STARTS & STOPS at the job except the first and last day.” (Id.) 

Similarly, TNT’s Houston Branch had an unwritten policy that crane operators were only 

paid travel time the first and last day of “continuous jobs” (i.e., jobs lasting more than one day) 

because its contracts with its customers on those jobs did not include daily travel time in pickups. 

(Undisputed Fact 29.) The same policies regarding travel time pay for the Houston Branch also 

applied to TNT’s Freeport yard because it was a satellite yard to the Houston Branch under the 

 
11 Across all branches, TNT was generally able to charge its customers for time crane operators 

spent traveling in a crane or haul truck, and TNT generally paid its crane operators for that time. 

TNT’s policies of not paying for certain travel time that are the subject of this motion pertain to 

days in which crane operators traveled in company pickup trucks or personal vehicles. 
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same branch manager’s supervision. (Undisputed Fact 30.) This policy applied even though crane 

operators assigned to TNT’s Houston and Freeport yards, like crane operators at TNT’s other 

branches, routinely loaded fuel in their auxiliary tanks to fuel their cranes and loaded other 

materials needed for their work before traveling to their jobsites or after returning from their 

jobsites. (See Undisputed Facts 18, 31.) 

All of the Plaintiffs are hourly-paid crane operators who share the same job description and 

duties, and all were “required to follow the drive time policies applicable to the three yards in the 

case.” Ex. C, TNT Corp. Rep. Bell Depo., 123:22 – 124:25.) See Snively, 314 F. Supp. at 740 

(finding plaintiffs similarly situated as to factual and employment settings where “[r]egardless of 

their location, the evidence shows [they] performed relatively similar work, worked similar hours, 

and possessed similar qualifications while receiving no overtime pay.”) 

All of the illegal policies and practices at issue in this lawsuit are closely related in that 

they are all examples of TNT refusing to pay for all of the Plaintiffs compensable preparatory and 

concluding work, including compensable travel, that occurred before the operators arrived at, or 

after they left, its customers’ jobsites. Whether these policies violated the FLSA can be adjudicated 

on the basis of representative evidence in the first phase of a bifurcated trial. The extent of the 

violations, estimated averages for the class or subclasses, and any individual variances affecting 

damages can be efficiently considered during the damages phase of trial. 

6. TNT misconstrues Plaintiffs’ claims and misrepresents the evidence establishing 

them. 

a. TNT misconstrues the Plaintiffs’ claims. 

Plaintiffs’ claims are for the unpaid off-the-clock overtime hours they worked outside of 

TNT’s customer’s jobsites and that TNT refused to pay, generally because TNT’s customers did 
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not pay for the time.12 The Plaintiffs’ off-the-clock claims fall into three categories: (1) time 

performing compensable preparatory work before traveling to a jobsite or concluding tasks after 

traveling from a jobsite and the corresponding compensable travel time that TNT refused to pay 

under the policies set out in Section II(B)(5) above; (2) compensable time that TNT shaved from 

Plaintiffs’ time sheets or refused to pay beyond a capped amount for various tasks; and (3) 

compensable time spent traveling between the Plaintiffs’ homes and jobs that required them to 

stay overnight away from home. 

With regard to the time-shaving and underpaying, several of the Plaintiffs testified that 

supervisors would cut time from their time sheets for work they performed at TNT’s yards or 

would instruct them that they were only allowed to claim a certain capped amount of time, 

regardless of how long they actually worked, or could not claim the time at all.13 

“Travel that keeps an employee away from home overnight” is considered compensable 

work time under the FLSA “when it cuts across the employee’s workday.” 29 C.F.R. § 785.39. 

 
12 Under TNT’s written policies for the San Antonio branch, it did not pay for travel time if an 

operator provided his own lodging even if the customer paid for it. (Undisputed Fact 24.) 

13 See, e.g., Ex. V, Depo. of Daniel Rodriguez, 22:5 – 24:15 (when working in the yard, such as 

loading equipment on a truck or rigging up a crane, Dispatch Manager Todd Stevens or other 

dispatchers sometimes told him he could only record certain amounts of time on his time sheet, 

less than he actually worked, and sometimes did not allow him to claim time at all); Ex. W, Depo. 

of Gary Nixon, 17:11 – 20:20 (sometimes was not paid for work in the yard, such as helping a 

mechanic or loading rigging; Todd Stevens said the company would not pay for it because it was 

not billable to the client; could only claim 15 minutes for conducting pre- and post-trip inspections 

on cranes and haul trucks even though it often took longer); Ex. X, Depo. of Daniel Venable, 16:2 

– 18:21 (sometimes was not paid for washing his crane; Midland Branch Manager or dispatcher 

would tell him whether they would or would not approve time and he would not claim on time 

sheet if not approved because they would not pay); Ex. J, Depo. of Jonathan Ochoa, 18:11 – 19:13 

(“quite often” was not paid for tasks such as washing cranes and setting up a machine for next 

day’s work), 14:19 – 15:1 (over the years he was employed, at times he was not paid at all for pre-

trip inspections on cranes, at times allowed 30 minutes, and at times allowed only 15 minutes, even 

though it took much longer).); see also Ex. E, Harvey Depo., 55:9 – 58:16 (regarding one of 

Plaintiff Brandon Raybion’s timesheet with clearly compensable work time cut and Harvey admits 

“[t]hat doesn’t sound right to me, no.”) 
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Several of the Plaintiffs testified that they were not paid for such travel on certain jobs.14 

TNT attempts to focus attention on portions of the allegations in certain Plaintiffs’ 

declarations that were stated in imprecise terms and later refined and clarified in the Plaintiffs’ 

deposition testimony rather than the ample evidence of common wage violations. (See Dkt. 162, 

3-9.) TNT even dedicates a chart spanning four pages of its motion all to make the point that the 

allegations in the Plaintiffs’ declarations at the outset of the case did not explain the circumstances 

under which the Plaintiffs were and were not paid for compensable time. (Id. at 5-8.) Plaintiffs do 

not deny that they were sometimes paid for travel time and for work outside of TNT’s customers’ 

jobsites.15 But Plaintiffs’ claims are for all of the compensable travel time and work outside of the 

jobsites for which they were not paid.  

TNT claims that the evidence “conclusively disprove[s] the two conditionally certified 

theories of common violations of the FLSA.” (Id. at 12.) However, courts do not certify theories, 

they certify classes of plaintiffs. When considering a motion for decertification, the court simply 

revisits whether the Plaintiffs are “similarly situated” with regard to a common factual nexus that 

makes collective treatment more efficient than separate lawsuits. Even if Plaintiffs’ declarations 

lacked the detail of the facts now before the Court, that is no reason to decertify the collective 

action and require 37 separate trials. See Falcon, 580 F. Supp. 2d at 536 (“It would certainly not 

be in the interest of judicial economy to decertify a class of similarly situated plaintiffs simply 

 
14 Ex. J, Ochoa Depo., 15:20 – 16:10; Ex. Y, Baete Depo., 16:18 – 20:8; Ex. V, Rodriguez Depo., 

11:7-15, 15:1 – 16:16. 

15 Throughout TNT’s chart, it cites Plaintiffs’ responses to requests for admission that asked 

whether “there were times when” the Plaintiff was paid for particular tasks. (See, e.g., Plaintiff 

Repass’s Responses to Requests for Admission, TNT Ex. 6, Dkt. 169-3, Nos. 13-16 (emphasis 

added).) TNT then misleadingly cites the Plaintiffs’ admissions in a way to suggest that they were 

always paid for such tasks. (See Dkt. 162, 5 (claiming that Repass admitted simply that he “was 

paid for fueling, gathering tools, purchasing supplies, and prechecks”).) 
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because, after discovery, it becomes apparent that the alleged policy was not as uniform as 

plaintiffs believed at step one.”) 

TNT also claims throughout its chart that particular Plaintiffs’ claims are limited to 

particular factual bases. (E.g., Dkt. 162, 5 (claiming Plaintiff Repass’s “only claim is for travel 

time”); id. at 6-7 (claiming Repass’s “only claim is for the commute from his home to the first 

place work was performed, and his claims are based on an alleged verbal pre-employment promise 

Levi Hastey made”).) This is just one example of the gross misstatements TNT makes about the 

Plaintiffs’ testimony and the claims they assert. Plaintiffs cannot possibly respond to every one of 

TNT’s misrepresentations in the space allowed, nor is it necessary. Plaintiffs’ Motion for Partial 

Summary Judgment lays out undisputed testimony from Repass and several other witnesses and 

documentary evidence establishing TNT’s illegal pay policies under which it refused to pay Repass 

for daily compensable preparatory and concluding tasks at TNT’s yard or gas stations, as well as 

the corresponding travel time to and from his jobsites. (Dkt. 164.)  

TNT also claims that some of the class members “assert claims for activities that are not 

compensable under the FLSA” based on their deposition testimony. (Id. at 21.) To the extent any 

of the lay class members misapprehended the application of the FLSA to the facts of a particular 

situation when quizzed by TNT’s counsel in their depositions, it is irrelevant. It is the Plaintiffs’ 

counsel’s role to present the actionable claims and it is the Court’s role during the liability phase 

of trial to decide which sets of facts establish TNT’s liability. 

 Finally, TNT launches a barrage of mischaracterizations of the Plaintiffs’ testimony and 

misstatements of their claims in its chart titled “Sampling of FLSA Class Members’ Claims.” (Dkt. 

162-4, 2-7. Again, Plaintiffs cannot possibly parry each and every factual misstatement in the space 
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provided, nor is it necessary.16 The point of TNT’s chart is to argue that the Plaintiffs assert a wide 

variety of claims. They do not. The Plaintiffs claims fall into the three categories delineated above, 

which are all bound together by a common factual nexus—that TNT refused to pay for various 

categories of compensable work time when it could not bill that time to its customers. The column 

headings in TNT’s chart of “claims” are not separate claims at all, but rather factual questions—

e.g., “Drove TNT Vehicle” and “Work Required Overnight Stay.” See Monroe, 860 F.3d at 403 

(rejecting defendant’s argument that the plaintiffs’ allegations were about “distinct” violations of 

the FLSA and holding that “[t]hough the time-shaving policy may have been enforced as to 

individual technicians by several methods, we do not define ‘representativeness’ so specifically”). 

b. TNT’s allegations and arguments on the merits can be resolved collectively, which 

demonstrates that the Plaintiffs are similarly situated. 

TNT dedicates much of its Motion to disputing that it violated the FLSA—that is, its 

arguments go to the merits.17 Importantly, however, “the similarly situated determination is not an 

 
16 To be clear, TNT’s chart is replete with misstatements of the evidence. To offer just some 

examples from the first page, TNT indicates that Plaintiff Baete was “paid for commute between 

home and yard/site,” even though TNT then summarizes his deposition testimony as “his claims 

are limited to travel to and from a sole job site - the Gates Ranch project in Cotulla.” (Dkt. 162-4, 

2 n. 4. However, Baete identified other jobs from memory where he was not paid travel time (Ex. 

Y, Baete Depo., 16:18 – 20:8; 21:23 – 22:19); he testified that he generally was not able to claim 

time traveling back from the job because his time ended when the customer signed out on an iPad 

on the jobsite (37:10-21); and he testified that he would have to check his day planner to see what 

other jobs he was not paid. (47:14-20.) For Plaintiff Coates, under the column heading “Paid 

commute between home and yard/site,” TNT indicates “No claim asserted for commute time 

between camper and yard.” (Dkt. 162-4, 2.) First, this is a legal question and Coates, a lay witness, 

is not bound by his answer speculating about his claims. Under the ECFA, all of Coates’ commute 

time would be compensable when he commutes outside the “normal commuting area” for TNT’s 

Midland branch. (See Section II(C)(3) regarding the ECFA.) Regardless, the chart is misleading 

because it suggests that Coates asserts no other claim for travel between his home or the jobsite, 

which he certainly does. (Ex. S, Coates Depo., 17:1-23 (was never paid travel time between home 

and jobsite or between yard and jobsite because TNT’s customers did not pay) He asserts the same 

daily travel time violations as the rest of the Plaintiffs under TNT’s travel time pay policies. 

17 For example, at one point, TNT falsely claims outright that it “pays operators for all time 

worked,” (Dkt. 162, 14), when the undisputed evidence proves that it does not. 
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opportunity for the court to assess the merits of any claim by deciding factual disputes or making 

credibility determinations.” Segovia, 2021 WL 2187956 at *7 (cleaned up).18 

In the end, TNT’s arguments are largely based on its mischaracterizations of the evidence 

concerning its pay policies—such as its false claim that it pays for all work time—most of which 

it argues apply to the whole class or at least to all employees in a particular branch. This implicit 

concession alone demonstrates that the issues on liability can be tried on a collective basis. 

c. The portions of TNT’s policies and practices that comply with the FLSA are not at 

issue and, if anything, only serve to demonstrate that the Plaintiffs are similarly 

situated. 

TNT highlights the instances where it did pay the Plaintiffs properly, which are not at issue, 

in order to distract from the evidence of its policies and practices that violate the FLSA. However, 

TNT’s admission that it set pay policies at the corporate level that affected all of the Plaintiffs in 

the same way supports the conclusion that they are similarly situated. 

TNT cites self-serving, conclusory statements in its Employee Handbook that it complies 

with the FLSA. (Dkt. 162, 13.) TNT points to its “baseline corporate policies”  to pay for “all hours 

worked,” without mentioning its policies and practices to not pay for certain work time. (Id. at 11.) 

However, that Plaintiffs were sometimes paid for travel time is not at issue. What is at issue is the 

undisputed fact that Plaintiffs routinely were not paid for compensable work tasks and travel time 

depending on the circumstances set out in TNT’s policies. 

TNT goes out of its way to cite policies that it claims pay operators in excess of what the 

 
18 See also Escobedo v. Dynasty Insulation, Inc., No. EP-08-CV-137-KC, 2009 WL 2382982, at 

*5 (W.D. Tex. July 31, 2009) (holding that at the motion to decertify stage, the Court is not 

determining whether Defendant violated the FLSA at all). Such arguments must be addressed in a 

motion for summary judgment or at trial. See Segovia, 2021 WL 2187956 at *11 (“Defendant 

could have remedied some of [the] argued dissimilarities by moving for summary judgment on 

claims that it views as lacking evidentiary support or involving mere de minimis work time.”). 
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FLSA requires, but those policies are irrelevant to the claims in this lawsuit. (See, e.g., Dkt. 162, 

13 (allowed operators to round in their favor to 15-minute increments); 16 (paid noncompensable 

travel time if customer paid); 15-16 (allegedly guaranteed to provide 40 hours of work or 40 hours 

of pay during a certain period at San Antonio branch).) If TNT agreed to pay various perks in 

excess of the FLSA’s minimum requirements, that does not excuse it from its FLSA violations or 

provide an offset.19 Those policies, common to all of the Plaintiffs, do not undermine, but rather 

support, the conclusion that they are similarly situated. 

d. TNT falsely claims it actually paid for all compensable work time despite 

conclusive evidence that it did not. 

Throughout its motion, TNT mostly relies only on certain portions of its policies that 

generally state it pays for all time worked, without claiming it actually pays for all time worked.20 

However, at one point TNT claims outright that “TNT pays operators for all time worked.” (Dkt. 

162, 14.) This statement is demonstrably false. In fact, TNT maintained policies that violate the 

FLSA on their face. In particular, TNT issued and followed written and unwritten policies that it 

would not pay its crane operators for any travel time to and from their jobsites on certain jobs and 

under certain circumstances, depending mainly on whether TNT’s customer paid for the travel 

time (and regardless of whether the FLSA required it to be paid). (See Undisputed Facts 23-30.)21  

 
19 See, e.g., Ballaris v. Wacker Siltronic Corp., 370 F.3d 901, 912–14 (9th Cir. 2004) (“it would 

undermine the purpose of the FLSA if an employer could use agreed-upon compensation for non-

work time (or work time) as a credit so as to avoid paying compensation required by the FLSA. . . . 

Crediting money already due an employee for some other reason against the wage he is owed is 

not paying that employee the compensation to which he is entitled by statute. It is, instead, false 

and deceptive ‘creative’ bookkeeping that, if tolerated, would frustrate the goals and purposes of 

the FLSA.”) 

20 (See, e.g., Dkt. 162, 11 (arguing that TNT’s “baseline corporate policies are lawful”).) 

21 These policies are discussed in greater detail in Plaintiffs’ Motion for Partial Summary Judgment 

(Dkt. 164), Section II(A)(2)(d). TNT also admits in its Motion that, under its Midland and San 

Antonio policies, it indeed refused to pay travel time if a crane operator provided his own lodging, 
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TNT claims that in Houston “the actual time driving from the yard to the job site was paid.” 

(Dkt.16.) However, this assertion is directly contradicted by Houston’s Branch Manager, Alex 

Murray. (Undisputed Fact 29.)  

TNT also claims that “whether or not the customer is billed does not determine whether 

the employee is paid wages required by the FLSA.” (Dkt. 162, 14; 15 n. 34 (citing deposition of 

Todd Stevens for same allegation).) This too is false. In fact, TNT’s travel time pay policy memos 

unequivocally state that under the $100 per diem option “THE EMPLOYEE CANNOT CHARGE 

TRAVEL TO PAYROLL IF CUSTOMER IS NOT CHARGED TRAVEL.” (Ex. K, TNT 

005596-99) (2018, 2016, and 2015 Memos (emphasis in original); see also Undisputed Facts 23-

30 (summarizing policies based on whether customer pays); Undisputed Fact 33 (multiple 

examples of supervisors cutting time from operators’ time sheets and stating it was, in part, because 

the customer did not pay); Ex. T, Depo. of TNT Midland Branch Operations Manager Levi Hastey, 

19:4-7 (“So if they’re staying in Midland and driving from their own lodging, we’re not going to 

pay travel unless the customer pays -- you know, pays for it.”) 

e. TNT claims it instructed Plaintiffs to record all “work time,” but TNT 

actually instructed them not to record the time in question. 

TNT argues that “[o]perators self-report their time” and that “TNT relies on instructions in 

time sheets to report work time by category, including time spent traveling, fueling, and 

performing certain pre- and post-trip tasks.” (Dkt. 162, 13.) But this vague instruction directly 

conflicts with TNT’s written travel time pay policies, which specifically state that employees 

“CANNOT CHARGE TRAVEL TO PAYROLL IF CUSTOMER IS NOT CHARGED 

TRAVEL.” (E.g., Ex. K, TNT 005596-97, 005598, Travel Policy Memos (emphasis in original).) 

 

unless TNT’s customer paid for it. (Dkt. 162, 14-15.) 
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Additionally, TNT’s managers instructed crane operators not to claim travel time when TNT’s 

policies precluded it, and the operators generally complied by not claiming it. (Undisputed Fact 

32.) TNT knew the operators had to perform compensable work including procuring fuel, materials 

to maintain their cranes, water, and ice, as well as pick up riggers at TNT’s instruction on a daily 

or near daily basis. (Undisputed Facts 16-18.) Moreover, even when operators did record 

undisputedly compensable tasks, TNT cut their time and did not pay them. (Undisputed Fact 33.) 

TNT claims “[t]here is no dispute that TNT’s policy is to pay Class members for all time stated on 

their timesheets as submitted to payroll.” (Dkt. 162, 11-12.) But this too is wholly misleading 

because “as submitted to payroll” is artful wording, by which TNT means after management cut 

time from Plaintiffs’ timesheets. 

7. The factual variances TNT identifies are immaterial, are outweighed by the 

material similarities, and go to damages rather than liability. 

After sifting through and debunking TNT’s misrepresentations of the facts, the only 

remaining variances between the Plaintiffs are of a typical and inevitable nature that do not prevent 

the court from handling all of the claims more efficiently in a single action.  

a. The differences in industries and customers TNT serves in its various branches do 

not impede class-wide adjudication of liability.  

The fact that TNT’s branches vary in the percentage of their business from different 

industries does not impact the FLSA’s application to TNT’s illegal wage policies. (See Dkt. 162, 

9.) The average hours per shift that employees work and their average drive times in each branch 

only affects damages. (See id. at 9-10.) Whether Plaintiffs worked only locally or out-of-town with 

overnight stays merely goes to whether they have an additional claim for travel away from home. 

(See id. at 10; see also Plaintiffs’ discussion of 29 C.F.R. § 785.39 in Section II(B)(6)(a) above.) 

Case 7:18-cv-00107-DC-RCG   Document 178   Filed 11/09/21   Page 24 of 39



22 

b. The slight differences in management structure between TNT’s branches do not 

impede class-wide determinations of liability. 

TNT greatly exaggerates and misstates the differences in management structure among the 

three branches. (See Dkt. 162, 10.) The management structure at each branch is similar and they 

are all connected in respects relevant to the Plaintiffs’ claims. (See Undisputed Fact 50.) TNT 

claims that “[b]ecause of the disparate management structure, there could not be one directive to 

either work off the clock or deny Plaintiffs compensable travel time.” (Dkt. 162, 11.) But there is 

no reason that there could not be one directive. Indeed, all three branches involved in this case—

Houston, San Antonio, and Midland—all engaged in similar practices that resulted in the Plaintiffs 

working off the clock. In addition, TNT wholly fails to note that Gary Harvey was Branch Manager 

over both the San Antonio and Midland branches for a substantial portion of the relevant time 

period, and he continued supervising Midland Branch Manager, John Harrison, through much of 

2018 even after Harrison took over as Midland Branch Manager. (Undisputed Fact 51.) 

Additionally, Antoy Bell, who works out of TNT’s Houston branch as TNT’s Human Resources 

Director since 2013, advised and worked together with Harvey and Harrison to craft the travel 

time policy memos at issue for the Midland and San Antonio branches. (Undisputed Facts 2, 52.) 

c. The minor variations in pay policies and practices between branches do not impede 

findings of liability on each variation of illegal practices. 

The slight variations between these policies do not undermine their essential similarities 

that offer judicial efficiency by trying them collectively. “This is especially true when, as here, 

subclassing provides a mechanism for addressing differences among groups within the class,” such 

as the minor variances between employees at each of the three branches in question, and 

“bifurcation of liability and damages provides a mechanism for addressing some individual 

issues.” Maynor, 932 (S.D. Tex. 2009).  

 Some version of the travel time policies at the heart of this case have been in place in TNT’s 
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Midland branch since 2012 and in San Antonio since before 2014. (Undisputed Fact 53.) The 

policy was first reduced to writing in the 2014 policy memo (Ex. K, TNT 008450), which applied 

to both the San Antonio and Midland branches. (Id.) The 2014 version of the policy remains in 

effect in San Antonio. (Id.) The policy memo was amended specifically for Midland in 2015, 2016, 

and 2018. However, the 2015 – 2018 policy memos for Midland have remained constant in their 

provisions for determining when TNT did and did not pay travel time to its crane operators; and 

those policies were inherited from and have been maintained in the San Antonio branch. (Id.) 

TNT’s Houston branch also had a similar policy, albeit unwritten, that crane operators were 

only paid travel time for the first and last day of “continuous jobs” because its contracts with its 

customers on those jobs did not include daily travel time in pickups. (Undisputed Fact 29.) This 

is the same policy San Antonio followed for local jobs. (Undisputed Fact 27; see Ex. C, Bell 

Depo., 107:14 – 108:1 (Houston and Midland policies were similar in that they paid travel time if 

the customer paid it), 108:21-110:18 (identifying most other portions of the 2018 Midland policy 

as applicable to Houston as well).) 

d. The minor variances in class members’ experiences with regard to the wage 

policies and practices in question only affect damages and do not impede class-

wide findings on liability. 

Most of the supposed variances that TNT identifies are simply misrepresentations of 

Plaintiffs’ testimony and the evidence. (See Section II(B)(6), discussing several such examples.) 

For example, TNT makes the flagrantly false claim that “[m]ost Class members admit they always 

were paid for working at TNT’s yards” and that “[m]ost Class members admit they were paid for 

all travel once they arrived at the yard.” (Dkt. 162, 16; Dkt. 162-4, TNT Exhibit 1.) Again, 

Plaintiffs do not have the time or space to unpack each falsehood in TNT’s chart. However, taking 

Plaintiff Repass as an example of a Plaintiff who TNT claims testified he was “[p]aid all travel 

once at yard” and “paid yard time,” Repass never testified to any such thing. In fact, he testified 
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that he stopped at the yard “[j]ust about every day” to fill his drag tank or collect materials for the 

job before going to his jobsite, but that he was never paid for his drive time to the jobsite and 

stopped putting it on his time sheet because TNT would not pay it. (Ex. B, Repass Depo., 19:18 – 

20:16; 56:14.) Again, Plaintiffs’ Summary Judgment evidence establishes that the illegal policies 

in question applied to all of the Plaintiffs. (See Dkt. 164.) 

TNT cites Class Member Chester Ward’s testimony that his daily hours were capped at 

11.5 as an example of an individual variance. (Dkt. 162, 17.) However, other Plaintiffs were 

similarly paid a capped number of daily hours because some of TNT’s customers paid for travel 

time, some did not, and some only paid a capped amount. (Undisputed Fact 54.) Under TNT’s 

travel time policies, depending on certain circumstances, TNT paid travel time only to the extent 

its customers did. (Id.) TNT also notes Plaintiff Costlow’s testimony that he was told that TNT 

would not pay all of his actual travel time because it only paid from “zip code to zip code.” (Dkt. 

162, 17.) Since TNT negotiated a capped amount of travel time with customers on some jobs, it is 

perfectly plausible that the capped amount was based on the distance between zip codes.  

TNT cites testimony from some class members that, regardless of whether they were aware 

of TNT’s written policies, they were told by managers or coworkers what the policies were and 

were not allowed to claim certain work time on their time sheets. (Dkt. 162, 17.) The fact that 

some employees do not understand TNT’s convoluted policies or never saw the written policies 

has no bearing on whether they were in fact similarly situated, which TNT in the same breath 

indicates they were. See Serrano, 2017 WL 2531918 at *19 (“They are all similarly situated in not 

having been informed of what [Defendant] deemed non-production time, if any, and hence how 

they were to be compensated for it.”) 

C. Alleged Individual Defenses 

In Snively, the defendants argued that their exemption defenses “require consideration of 
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numerous plaintiff-specific, job-specific, vehicle-specific, duties-specific, and workweek specific 

elements to determine liability” and “enumerate[d] a significant number of fact questions that 

could arise” to determine the application of each defense. 314 F. Supp. 3d at 740. This Court found 

that some of those “issues do require specific factual inquiries concerning each Plaintiff, but not 

to the extent expressed” by the defendants.” Id. Nevertheless, this Court found that “many of the 

specific fact questions cited by Defendants apply to each Plaintiff—i.e. Defendants raise the same 

defenses against most, if not all, Plaintiffs,” which supports a finding that they are similarly 

situated. Even though different defenses may have applied to different plaintiffs, this Court 

concluded that it did “not see how posing this inquiry 70 times in one collective trial is any less 

difficult then posing the same inquiry 70 times in 70 separate trials.” Id. at 742. Therefore, this 

Court concluded that, despite the individual factual inquiries required, the defenses were “more 

collective than individual.” 

In Segovia, as here, the defendant’s primary defense was that commute time “is only 

compensable if a Plaintiff engaged in actual work (for more than a de minimis period) before 

and/or after such commute.” 2021 WL 2187956 at *11. The court held that “[e]ven though a 

‘defense may require specific factual inquiries about each Plaintiff,’ when the Defendant asserts 

the defense against each Plaintiff, ‘collective treatment is less problematic.’ ” Id. (quoting Snively, 

314 F. Supp. 3d at 742). Similarly, the court in Escobedo v. Dynasty Insulation, Inc. held that “the 

disparate defenses available to Defendant at most go to the issue of recovery while Defendant’s 

alleged FLSA violations pertain to a practice applicable to all Plaintiffs.” No. EP-08-CV-137-KC, 

2009 WL 2382982, at *8 (W.D. Tex. July 31, 2009). 

1. Judicial Estoppel 

TNT asserts that one class member, Terry Hardy, was recently discharged in bankruptcy 

and is judicially estopped from proceeding. This argument is moot because Hardy recently 
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withdrew his consent and is no longer participating in the lawsuit. (Dkt. 167.) 

2. New Mexico Minimum Wage Act Claims 

Courts routinely handle “hybrid” cases that include claims under both the FLSA and state 

wage laws without undermining the collective action mechanism. The Plaintiffs who worked some 

weeks in New Mexico have claims under the NMMWA in addition to their FLSA claims. TNT 

asserts that “the claims can only be heard and defended based on individual evidence.” (Dkt. 162, 

31-32) However, the evidence will be the same because liability is based on the same facts as the 

Plaintiffs’ FLSA claims. The NMMWA’s overtime provisions are essentially identical to the 

FLSA in the relevant respects. TNT has not identified any defenses it would have under the 

NMMWA that it does not have under the FLSA—or any other way that the NMMWA differs from 

the FLSA insofar as liability under each is concerned. If there are any such defenses, they would 

apply to an entire subclass and would not require individualized inquiries. 

Once again, the relevant differences only go to damages. The NMMWA 1) does not require 

proof of willfulness for application of a three-year limitations period; 2) includes a “continuing 

course of conduct” doctrine that can extend claims beyond the limitations period; and 3) triples 

damages automatically, instead of doubling unless TNT proves reasonableness and good faith. 

N.M. Stat. Ann., §§ 37-1-5 (three-year limitations period); 50-4-32 (continuing course of conduct); 

50-4-26(C) (treble damages); see also, Felps, 336 F.R.D. at 681 (discussing the NMMWA’s 

limitations and continuing course of conduct provisions). However, the Court may easily account 

for these minor differences during the damages phase of trial.  

3. Employee Commuting Flexibility Act 

There is no issue requiring any individualized inquiry under the EFCA. “To be non-

compensable under the Portal–to–Portal Act as amended by the ECFA, the use of the vehicle and 

incidental activities must be (1) for travel that is within the normal commuting area for the 
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employer's business or establishment; and (2) subject to an agreement on the part of the employer 

and the employee or representative of such employee.” Chambers v. Sears Roebuck and Co., 428 

Fed. Appx. 400, 410 (5th Cir. 2011). If those two requirements are not met, time spent commuting 

or on incidental activities is compensable even if it otherwise would not have been compensable 

under the Portal-to-Portal Act. 

Plaintiffs stipulate that the use of the vehicles was subject to an agreement between TNT 

and the class members. Therefore, the only remaining issue under the EFCA is the bounds of the 

normal commuting area for each branch, which can be determined in the damages phase. 

4. Portal-to-Portal Act 

TNT claims that “[a]n individualized inquiry will be required to determine” whether 

particular activities are compensable or non-compensable under the Portal-to-Portal Act. (Dkt. 

162, 33.) For example, TNT notes that activities such as “checking the schedule, acknowledging 

jobs in the morning, and calling dispatch, are not compensable” when they are performed before 

or after all the principal activities of the day. (Id. at 33.) However, the legal question of which 

activities are considered compensable or noncompensable is a perfect example of the type of issue 

that is best addressed on a class-wide basis because the answer to that legal question is the same 

for all class members.  

If TNT’s argument is that sometimes those activities were performed during the continuous 

workday, making them compensable, and other times they were not, it has no impact on the court’s 

findings of liability or damages. After all, to the extent there is even any dispute of which activities 

are considered “integral and indispensable” such that they can start or end the continuous workday, 

the Court should reach those legal conclusions during the liability phase of trial. Then, in the 

damages phase, the Court will hear evidence on the estimated amount of unpaid time the Plaintiffs 

spent on compensable tasks and travel that falls within the continuous workday. Whether a class 
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member performed any other tasks that are not “integral or indispensable” to the principal activities 

before or during the continuous workday has no bearing on liability or damages. 

5. De Minimis Time 

TNT claims that “[c]ourts in the Fifth Circuit consistently find that employers are not liable 

for off the clock work time lasting 10 minutes or less per day.” (Dkt. 162, 33.) Once again, this is 

another defense that applies to the whole class. See Segovia, 2021 WL 2187956 at *11 (with regard 

to the defendant’s defenses that certain time was not compensable under the Portal-to-Portal Act 

or was de minimis finding “the alleged individual defenses to be mostly globally applicable across 

Plaintiffs”). TNT “could have remedied some of argued dissimilarities by moving for summary 

judgment on claims that it views as lacking evidentiary support or involving mere de minimis work 

time.” Id. “And to the extent there are individual defenses that apply to specific Plaintiffs or 

categories of Plaintiffs, such defenses carry less weight than the global defenses and the similarities 

of the Plaintiffs.” Id. 

D. Fairness and Procedural Considerations 

When considering fairness and procedural considerations, this Court has held that it 

considers “the primary objectives of the FLSA § 216(b) collective action: (1) to lower costs to the 

plaintiffs through the pooling of resources; and (2) to limit the controversy to one proceeding 

which efficiently resolves common issues of law and fact that arose from the same alleged 

activity.”) Snively, 314 F. Supp. 3d at 742-43.   

1. TNT proposes to start 36 new lawsuits and have 37 redundant trials. 

TNT argues that trying this case on a collective basis would “devolve into 39 trials.” (Dkt. 

162, 35.) That is not true, but at any rate the only solution TNT suggests is to do just that and 

worse—break up the case into 37 separate cases now and definitely require 37 separate trials, not 

to mention 36 new litigation lifecycles. TNT’s proposal would add 36 new lawsuits to the Court’s 
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docket, extend the litigation by at least another year or two, and increase the total trial time by a 

matter of months. 

This Court noted in Snively that the result of decertification “would be the filing of 70 

identical lawsuits which would proceed to 70 identical trials. Such a situation would result in an 

exponential growth in costs—both in money and time—for both parties.” 314 F. Supp. 3d at 743. 

This Court also noted that the case was “set for a bench trial, which provides flexibility in juggling 

a potentially complex case.” Id. This Court acknowledged the possibility that the facts adduced at 

trial could ultimately require the Court to revisit decertification, but held that “[t]he Court would 

rather proceed with a potentially difficult collective trial than to decapitate the hydra and watch as 

the single trial sprouts into 70 potential mini-trials.” Id. at 744 n. 4.22 

TNT also depicts an unrealistically tedious and impossible method of trying the issues 

relevant to damages. TNT argues that in order to calculate damages in this case, each class 

member’s activities each day throughout the statutory time period must be examined and each stop 

the class member made before arriving at the jobsite would “fall into a splintered decision tree” to 

consider every element of Plaintiffs’ claims. (Dkt. 162, 23.) But the same argument could be made 

in every case involving off-the-clock claims, and numerous courts have rejected it. 

 
22 See also Clark, 44 F. Supp. 3d at 691 (“Proceeding collectively always poses certain logistical 

challenges, and this case is no different in that regard. But the alternative—more than two dozen 

individual trials litigating largely the same liability issues and defenses—is less efficient, less 

expedient, and simply unnecessary.”); Escobedo v. Dynasty Insulation, Inc., No. EP-08-CV-137-

KC, 2009 WL 2382982, at *9 (W.D. Tex. July 31, 2009). (“Procedurally, the Court sees little 

benefit in decertification . . . . In that case, the Court would face the possibility of several lawsuits 

relating to a single Defendant’s overtime compensation policies.”); Falcon, 580 F. Supp. 2d at 541 

(“[I]t certainly would not be in the interest of judicial economy to require the claims to be 

adjudicated in 355 individual trials.”); Segovia, 2021 WL 2187956 at *11 (“[t]o decertify the class 

at this time would require refiling, joinder or consolidation, and additional pleadings, all of which 

would be inefficient and serve no useful purpose, at this late point in the litigation.” (cleaned up).  

Case 7:18-cv-00107-DC-RCG   Document 178   Filed 11/09/21   Page 32 of 39



30 

2. In contrast, Plaintiffs propose a practical trial plan involving various methods that 

courts commonly use to manage collective action trials. 

a. Courts routinely hear representative testimony on liability and bifurcate damages 

for individual determinations. 

One approach that courts use to handle individual damages determinations is to bifurcate 

cases into liability and damages phases. Maynor, 2008 WL 2220394 at *9; see also Serrano, 2017 

WL 2531918 (denying motion to decertify and bifurcating trial into liability and damages); Falcon 

, 2008 WL 155313, at *3  (noting that bifurcating the trial into liability and damages phases could 

address the case-management issues of individual damages determinations for off-the-clock 

violations). Plaintiffs propose that the Court adopt this approach here. 

b. Courts routinely rely on representative testimony to establish both liability and 

estimated averages of the amounts of off-the-clock work time. 

“Courts also permit the use of representative testimony” to determine damages. Maynor, 

2008 WL 2220394 at *9 (collecting cases).23 TNT argues that “trying the case collectively would 

inevitably result in a windfall for either TNT or individual Opt-in Plaintiffs who would have to 

rely on representative testimony.” (Dkt. 162, 28.) That is not the case. First, Plaintiffs are proposing 

to bifurcate the proceedings precisely to allow for any necessary evidence of individual 

circumstances that might significantly increase or decrease an individual plaintiff’s damages 

compared to the average. Second, to the extent that representative testimony is used, the 

imprecision in each individual’s damages is both inevitable due to the very nature of averages and 

legally acceptable. The Fifth Circuit recently reaffirmed the longstanding principle that 

representative testimony is appropriate to establish estimated averages of off-the-clock hours in 

 
23 Plaintiffs incorporate by reference their Response to TNT’s Motion to Compel Depositions (Dkt. 

123, Sections II(B), (C)) discussing in greater detail the authority allowing representative 

testimony in order to establish estimated averages for common examples of off-the-clock work in 

collective actions. 
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Five Star Automatic Fire Prot., L.L.C., 997 F.3d at 444-45. The defendant in Five Star “contested 

that the damages award was an approximated number” because the “calculations failed to account 

for variations in the employees’ schedules.” Id. at 445. The Fifth Circuit rejected that argument 

because “that’s what Mt. Clemens allows when, as here, FLSA-required time records are 

incomplete.” Id.24 

c. Courts routinely use subclasses to organize the presentation of evidence and 

findings by similarly situated groups. 

The Segovia court agreed with the plaintiffs that it could “create appropriate subclasses to 

resolve the variances” between plaintiffs, which would “aid in the manageability of this collective 

action.” Segovia, 2021 WL 2187956 at *8, *12. The court ordered the parties to confer to delineate 

any subclasses they recommended and submit a joint stipulation or individual proposals for the 

court to consider in crafting its trial plan. Id. at *12; see also Plewinski, 2010 WL 1610121 at *7 

(“The court may create damages subclasses if plaintiffs establish liability at trial. . . . While 

some subclasses may be necessary to maximize efficiency, separate trials is the worst possible 

outcome in terms of efficiency.”). 

d. Plaintiffs’ proposed trial plan strikes the best balance of judicial efficiency and due 

process tailored to the circumstances of this case. 

Under the Plaintiffs’ proposal, the Court would try liability issues based on representative 

testimony, then hold a second phase of trial on damages where estimated averages will be based 

in part on facts that are common to the class or subclasses and in part on any relevant individualized 

 
24 See also Monroe, 860 F.3d at 412 (observing that “[o]ther circuits and district courts have 

explicitly approved of an estimated average.”) (citing, inter alia, Donovan v. Hamm’s Drive Inn, 

661 F.2d 316, 318 (5th Cir. 1981) (affirming as “accepted practice” and not “clearly erroneous” 

district court's finding that, “based on the testimony of employees, . . . certain groups of employees 

averaged certain numbers of hours per week” and award of “back pay based on those admittedly 

approximate calculations”)). 
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variances.25 Since this case is set for a bench trial, the Court would have very broad discretion over 

how to manage the trial most efficiently. See Snively, 314 F. Supp. 3d at 743. 

During the liability phase, to the extent that it does not grant Plaintiffs’ Motion for Partial 

Summary Judgment, the Court would hear representative evidence to determine whether or not 

each of the permutations of TNT’s pay policies and practices at issue resulted in off-the-clock 

overtime violations, at least as to some class members, as well as whether each policy or practice 

constituted a willful violation of the FLSA. The court would not comprehensively determine 

during the liability phase which Plaintiffs suffered wage violations under each policy or practice. 

 During the damages phase, the Court would determine which policies or practices resulted 

in overtime violations for each Plaintiff and the amount of damages for each Plaintiff.26 To 

determine the amount of damages, the Court would consider representative testimony of the 

estimated average amounts of daily or weekly time the Plaintiffs worked without pay under each 

illegal policy or practice, as well as any testimony or documentary evidence of individualized 

circumstances that may warrant deviation from the estimated averages in order to attain more 

precise individual calculations.27 The parties could confer and propose a delineation of any 

 
25 TNT claims that it has “pressed Plaintiffs to explain how a single trial can determine the claims 

of all Class members” but “Plaintiffs have failed to present a trial plan.” (Dkt. 162, 35 n. 77.) This 

is false. TNT never asked Plaintiffs for a trial plan for the FLSA collective action. TNT only asked 

for a “trial plan that would enable this lawsuit to be tried as a class action under Federal Rule of 

Civil Procedure 23.” (Dkt. 169-3, TNT Ex. 6 (part 2), TNT’s Second Interrogatories, No. 19.) In 

any event, Plaintiffs responded that if certified under Rule 23, “the case would be tried by 

representative testimony and evidence on the issue of liability; and, if necessary, the case would 

later proceed to trial on the issue of damages for the individual class members.” (Id.) 

26 If this case reaches even the first phase of trial, there is substantial chance that the parties would 

settle after the Court makes its determinations on liability. The Court could also order the parties 

to mediation if it appears likely to help them reach a settlement agreement. 

27 See Five Star, 987 F.3d at 444-45 (approving award based on damages calculations using 

employee time sheets as a baseline for determining dates worked and other variables and filling 

the gap of unrecorded off-the-clock work time with estimated averages drawn from the employees’ 
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appropriate subclasses. Then representative testimony could be heard in a single hearing or in 

separate hearings organized by subclasses, and could be designed to dovetail with any hearings 

the Court deems necessary to determine any individualized circumstances affecting damages.  

To determine which policies or practices applied to each Plaintiff and any relevant 

individualized circumstances, the Court could utilize any combination of the following methods: 

(1) order the parties to confer and submit any possible stipulations; (2) order the parties to confer 

and submit a plan for distributing claim forms to solicit the pertinent information from each 

Plaintiff; (3) allow short depositions of each Plaintiff in order to present testimony by deposition 

only; or (4) conduct short hearings.  

The parties would also present evidence or stipulations of the other variables necessary for 

calculating damages, including the number of overtime weeks each Plaintiff worked and was 

subject to the illegal policies and each Plaintiffs’ pay rate. Most of that data can be presented in 

summary form like in any other wage-hour case, including spreadsheets with formulas that allow 

the Court to input its determination of disputed independent variables—primarily, the estimated 

average unpaid hours—and quickly and easily calculate the total damages.  

e. TNT’s arguments against representative testimony are without merit under 

Plaintiffs’ proposed trial plan. 

On one hand, TNT seems to suggest that damages can be calculated precisely by examining 

the available records and examining witnesses about their recollections about particular facts on 

particular dates or jobsites from several years ago. (Dkt. 162, 23-24 (explaining the “decision tree” 

TNT would use to examine Plaintiffs and the documents TNT would use to calculate damages.)) 

But on the other hand, TNT argues that the “Class members’ damages are not susceptible to 

 

representative testimony at trial). 
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mechanical calculation.” (Id. at 29 (emphasis added).) Indeed, TNT cites instances where class 

members were not able to recall particular facts, such as the particular dates they worked unpaid 

hours or whether they were allowed to record a particular category of drive time or yard work on 

their timesheets. (Id. at 18.)  

Plaintiffs agree that damages in this case, as in most cases involving off-the-clock work, 

are not susceptible of “mechanical calculations.” While consideration of the relevant documents 

and any recollections of the relevant facts on particular jobs may provide a helpful overlay to 

supplement or narrow the relevant facts, they are not a complete substitute for the necessary 

estimated averages of unpaid hours. This is because the available documents do not tell the whole 

story and it is beyond human memory capacity for the class members to recall with precision the 

exact dates or amount of time spent on unpaid tasks. Instead, Plaintiffs can establish damages 

under Mt. Clemens Pottery with estimates by representative testimony. 

For example, most of the class members will be able to recall relevant facts that remained 

constant throughout their employment or extended periods, such as whether their assigned pickup 

truck had a drag tank and what items they were allowed to purchase with the company credit card. 

(See Dkt. 162, 23-24.) And the parties can present any similar relevant documentary evidence. 

Plaintiffs’ proposal to consider such relevant individual variances moots TNT’s contention that 

“trying the case collectively would inevitably result in a windfall for either TNT or individual Opt-

in Plaintiffs who would have to rely on representative testimony.” (Id. at 28.) 

As another example, TNT argues that “extensive individualized evidence of each stop by 

each Class member would be required” in order to determine whether TNT had knowledge that 

they were performing unpaid work. (Id. at 24.) However, Plaintiffs are not required to show that 

TNT was actually aware of each and every task the Plaintiffs performed, but only that it had reason 
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to know that the work was being performed. (See Plaintiffs’ Response to TNT’s Motion for Partial 

Summary Judgment, Section II(A); Plaintiffs’ Motion for Partial Summary Judgment, Dkt. 164, 

Section III(C).) This is easily established through representative testimony and evidence of TNT’s 

policies and practices of refusing to pay for certain work tasks and travel time and instructing crane 

operators not to record such time on their time sheets. (See id.) 

TNT also argues that “[t]he inability to even estimate damages underscores that the Class 

members’ damages are not capable of calculation beyond a speculative level and certainly not to 

a ‘just’ and ‘reasonable’ level.” (Id.) First, TNT’s argument that Plaintiffs cannot meet their burden 

of proof on damages is another argument on the merits that courts do not address on a motion to 

decertify. Second, Plaintiffs certainly are able to estimate their damages. Those estimates will be 

based on the Plaintiffs’ collective testimony of estimates of the frequency and duration of 

particular tasks they performed and travel times, as well as all of the available documentary 

evidence.  

In summary, TNT argues that neither representative nor individualized testimony can be 

used to estimate Plaintiffs’ damages. In contrast, Plaintiffs appreciate the respective values of both 

representative and individualized evidence and have proposed a trial plan that allows for both in 

way that is tailored to the particular circumstances of this case.  

III. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully respect that the Court deny TNT’s 

Motion. 
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