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I. INTRODUCTION  

Defendant TNT Crane and Rigging, Inc. (“TNT”) files this Motion for Partial Summary 

Judgement with respect to Plaintiffs’ Fair Labor Standards Act (“FLSA”) collective claims 

against TNT for alleged unpaid off-the-clock time concerning alleged pre- and post-shift 

activities and travel time.1  First, TNT moves that this Court grant it judgment on Plaintiffs’ 

claim that TNT willfully violated the FLSA and hold that the maximum applicable statute of 

limitations in this Class action is two years.  Second, TNT moves that this Court grant it 

judgment on Plaintiffs’ travel time claims arising out of Plaintiffs’ purchasing ice and water for 

personal use at work, finding that the time spent is not compensable and/or is otherwise de 

minimis.        

Plaintiffs cannot prove that TNT willfully violated the FLSA.  As an initial matter, the 

FLSA does not require employers to pay for time commuting nor for time that is preliminary to 

or postliminary to an employee’s principal activities.  Indeed, TNT’s travel pay policies are 

legally compliant.  In addition, Plaintiffs’ testimony in support of their claims varies widely 

making a class-wide determination, which there must be for Plaintiffs’ to prevail, impossible. 

Simply put, Plaintiffs have not shown and cannot show class-wide treatment and, thus, have not 

shown and cannot show willful violations of the FLSA by TNT on a class-wide basis.  Thus, the 

Court should determine as a matter of law that the maximum applicable statute of limitations 

applicable to the Class member’s claims is two years.   

 
1 As this matter has been conditionally certified, TNT is not moving for summary judgment as to specific 
plaintiffs but, rather, on a collective, i.e. class-wide, basis.  Contemporaneously with this Motion, TNT is 
moving to decertify the collective action.  Should the Court grant TNT’s motion to decertify, TNT 
respectfully reserves the right to request an opportunity to seek summary judgment as to the remaining 
plaintiffs (and those opt-in plaintiffs that bring their own actions) as may be appropriate, based on their 
personal claims.    
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Plaintiffs also cannot prove that the time they spent purchasing ice and water during their 

commuting is compensable.  Per the FLSA, commuting time is not compensable as a general rule 

and the time that some, but by no means all, Plaintiffs spent buying ice and water does not make 

it so.  Even if it could be considered compensable time, the amount of time spent buying ice and 

water is de minimis and, thus, TNT is not required to pay it.  This Court should grant judgment to 

TNT on Plaintiffs’ travel time claims arising out of stops to purchase ice and water.       

II. PROCEDURAL BACKGROUND 

On June 18, 2018, Plaintiff Timothy Repass (“Repass”) filed a Complaint against TNT, 

asserting a putative collective action under the FLSA. See Doc. 1. On July 11, 2018, Repass filed 

a First Amended Complaint (“FAC”), adding Scott McCandless as a named Plaintiff and adding 

a purported class action for alleged violation of the New Mexico Minimum Wage Act 

(“NMMWA”) pursuant to Federal Rule of Civil Procedure 23, see Doc. 12, though Plaintiffs 

subsequently conceded that they will not seek class certification of their NMMWA claims, see 

Doc. 138 at p.5.2  

On August 17, 2018, Plaintiffs filed a motion asking the Court to conditionally certify a 

class under the FLSA.  See Doc. 20. On February 6, 2019, the Court entered an order adopting 

Magistrate Judge Griffin’s January 17, 2019 Report and Recommendation and conditionally 

certified a FLSA Class defined as: “ALL CURRENT AND FORMER CRANE OPERATORS 

OF DEFENDANT WHO WORKED OUT OF DEFENDANT’S MIDLAND, SAN ANTONIO, 

OR HOUSTON YARDS AT ANY TIME IN THE LAST THREE YEARS.”  Doc 29 at p. 2 

(emphasis in original).   

There are 39 plaintiffs (37 opt-in plaintiffs in addition to the two named plaintiffs) in this 

 
2 The operative pleading is currently Plaintiffs’ Second Amended Complaint, filed on March 3, 2020, 
which alleges generally the same FLSA and NMMWA claims as alleged in the FAC. 
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matter.  Six of the original 47 individuals that filed opt-in consents to join Plaintiffs’ FLSA 

claims have withdrawn their consent to join see Docs. 85-86, 142, 149, two more have been 

dismissed after they failed to appear for their noticed depositions, Magistrate Griffin has 

recommended that a third be dismissed for the same reason, and a fourth motion to dismiss is 

pending. See Docs. 155, 158, 160, 161. 

Contemporaneously with this motion, TNT is filing its Motion to Decertify of 

Conditionally Certified Collective Action.  As fully explained in the Motion to Decertify, there 

was no cohesive corporate policy that Plaintiffs traveled and worked off-the-clock in violation of 

the FLSA.   

III. FACTUAL BACKGROUND  

A. Plaintiffs Cannot Point to a Class-Wide Policy as They Worked In Three 
Different Locations Under Different Management Subject to Different 
Personnel and Payroll Policies.   

TNT offers crane and rigging services, including providing operated and maintained 

cranes and other specialty lifting services to customers in the oil and gas, midstream, refining, 

petrochemical, power, commercial, construction and industrial markets.3  Per the Court’s 

conditional certification, each of the Plaintiffs, except Chester Ward, worked at one of three 

branches:  Houston, Midland, and San Antonio.   TNT’s operations vary significantly across 

those branches.   

Unlike the Houston and San Antonio branches, Midland operates almost exclusively in 

oil and gas, typically requiring significant overnight stays.  In fact, the Midland branch provides 

operators for 24-hour shifts in remote oil and gas fields, necessitating significant travel time to 

and from the location and overnight stays.4 When serving industries outside oil and gas, the 

 
3 Doc. 23-2, Declaration of Antoy Bell (Sept. 7, 2018) (“Bell 2018 Decl.”), ¶ 3.   
4 Doc. 23-2, Bell 2018 Decl., ¶ 5.  
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travel time is greatly reduced, and it would be the rare occasion as to require an out-of-town 

stay.5  Some Plaintiffs worked, at times, 16 or more hours a day.6 

Each branch has its own independent management structure – which directly impacts 

Plaintiffs’ claims that they were allegedly directed to work off the clock. For example, the 

Branch Manager at the Midland branch is supported by an Operations Manager and a 

Yard/Rigging Supervisor (in addition to business, safety, sales and administrative management 

employees).7 The San Antonio branch has its own Branch Manager and management structure, 

including an Operations Manager, but has no Yard/Rigging Supervisor.8 The management 

structure at the Houston branch is more complex. At Houston, the Branch Manager is supported 

by an Operations Manager, Fleet Manager, General Manager, Rigging Superintendent and 

several foreman, as well as a Crane Supervisor and Dispatch Manager.9  The administrative 

functions at each branch operate independently of the other branches with each branch having its 

own sales department, as well as Human Resources (“HR”) and payroll personnel and 

 
5 Doc. 23-2, Bell 2018 Decl., ¶ 5. 
6 Ex. 2, Deposition of Michael Coates (“Coates Depo”) 32:2-35:21, 47:18-23 (noting days he worked 18, 
19, and even 24 hours, as well as a day that TNT added two hours to his time and taking it up to 18); Ex. 
3, Deposition of Andre Grimes (“Grimes Depo”) 24:22-23 (working 16 or 17 hour days); Ex. 4, 
Deposition of Jorge Quintana (“Quintana Depo”) 42:3-14, 45:25-46:15, 53:7-10, 58:19-22 (working 16 or 
more hours, including an entry for 22); Ex. 5, Deposition of Brandon Raybion (“Raybion Depo”) 78:25-
79:21 (time entries including 17.5 and 20 hours); Ex. 6, Deposition of Daniel Venable (“Venable Depo”) 
46:13-15 (conceding there may have been jobs for which he’d have gotten 18.5 – 19 hours). 
7 Ex. 7, Deposition of Antoy Bell (Jul. 15, 2020) (“Bell Depo.”) 12:25-13:22, 25:8-27:20, 28:2-29:22 
(branch managers are responsible for implementing travel time policies for operators working at that 
branch), 30:12-30:23; Ex. 8, Deposition of Levi Hastey (Aug. 18, 2020) (“Hastey Depo.”) 9:21-12:5; Ex. 
9, Deposition of John Kenneth Harrison (Aug. 17, 2020) (“J.Harrison Depo.”) 7:20-8:10; Ex. A of Ex. 
24, TNT [Repass] 009194 to 96 (Organization charts); Ex. 10, Deposition of John Todd Stevens (Jul. 27, 
2021) 76:23-79:3 (describing continuous day jobs at the San Antonio branch). 
8 Ex. 24 Declaration of Antoy Bell in Support of Motion to Decertify (“Bell Decl.”) Ex. A TNT [Repass] 
009194 to 96 (Organization charts); Ex. 11, Deposition of William Payne (Jul. 2, 2021) (“Payne Depo.”) 
9:5-9:7, 10:6-10:13. 
9 Ex. 24 Bell Decl. Ex. A TNT [Repass] 009194 to 96 (Organization charts, individual names redacted); 
Ex. 12, Deposition of Chester Ward (Jul. 16, 2021) (“Chester Depo.”) 9:20-10:10, 32:13-32:15; Ex. 13, 
Deposition of Jonathon Ochoa (Jul. 2, 2021) (“Ochoa Depo.”) 8:22-9:7; Ex. 14, Deposition of Terry 
Hardy (Jul. 17, 2020) (“Hardy Depo.”) 6:19-7:23. 
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procedures.10 These different management personnel at each branch were responsible for 

implementing recordkeeping and pay policies, and for reviewing and making any corrections to 

the Class members’ time sheets.11  

Working out of differing branches, with differing operational realities, with different 

persons reviewing and approving timesheets, with different management, impacts Plaintiffs’ 

experiences and, thus, their ability to prove class-wide claims.  This is perhaps best exemplified 

by Plaintiff Grimes’ description of the differences he experienced when he worked at Midland, 

wherein some of the commute time is paid, and later worked at Houston (where regular commute 

time is not typically paid):  

I basically worked those -- well, I drove those hours.  And they said, well, you don't 
get paid for driving those hours.  You get paid when you actually get on the job.  I 
was like, well, I just came from Midland where they paid me for those hours.  I 
don't understand why it's any different here at this yard than it is at the other yard.  
They said, well, this is not Midland.  I said, but it's still TNT.  He's like, well, you'll 
learn when you get here. Basically, what they paid you for at Midland, we're not 
going to be paying you for here in Houston, because it's -- it's a different setup.  I 
was like, okay, well.... 12 

B. Class Members Worked Under a Variety of Different Lawful Pay Polices, 
Ones That Frequently Compensated Them More Generously Than the Law 
Requires.  

TNT’s baseline corporate policies are lawful and compensate employees more generously 

 
10 Ex. 7, Bell Depo. 12:25-13:22, 40:18-41 (explaining the HR personnel at each branch are responsible 
for training Class members on reporting time to payroll, and that Carol Harrison is the office manager for 
only the Midland branch), 42:13-42:18; Ex. 15, Deposition of William Scott McCandless (Aug. 19, 2020) 
(“McCandless Depo.”) 20:25-21:23 (at the Midland branch, Carol Harrison reviewed the  Class members’ 
time sheets); Ex. 16, Deposition of Carol Lynelle Harrison (Aug. 8, 2020) (“C. Harrison Depo.”) 15:2-
16:16, 41:9-43:4; Ex. 24  Bell Decl. Ex. A TNT [Repass] 009194 to 96 (Organization charts). 
11 Ex. 17, Deposition of Gary Eldon Harvey, Jr. (“Harvey Depo.”) 12:19-14:1 (stating he decided any 
issues with time sheets at San Antonio); Ex. 9, J. Harrison Depo. 12:10-14:9 (stating he decided any 
issues with time sheets in Midland); Ex. 16, C. Harrison Depo. 41:9-43:4 (she did not review or mark on 
the timesheets turned in by San Antonio employees, even if those employees were working at Midland, as 
her review only concern Midland employees); Ex. 7, Bell Depo. 34:21-37:17; Ex. 18, Deposition of Alex 
Murray (“Murray Depo.”) 52:3-53:10. 
12 Ex. 3, Grimes Depo. 13:5-13:21.  
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than required by the FLSA.13  TNT’s written Employee Handbook sets out its timekeeping 

policies and notifies employees that “[a]ccurately recording time worked is the responsibility of 

every nonexempt employee,” that nonexempt employees must accurately record the time they 

begin and end work, and that falsifying time records is strictly prohibited.14  The Handbook also 

provides that TNT’s: 

overtime policy conforms to…provisions of the…FLSA…All non-exempt 
employees will report their hours worked on a time sheet. Employees are 
responsible for assuring that their time sheets are turned in to the payroll department 
on time. …Overtime hours are hours worked by nonexempt employees in excess of 
forty…hour week. …All overtime hours …will be paid at time and a half.15  
 

TNT also posted FLSA minimum wage and overtime notices at each branch.16 

 TNT issued several written memos describing nuances in timekeeping and pay practices 

related to commuting and work travel.17 For the Midland and San Antonio branches only, memos 

were issued in March 2015 directing operators to charge actual hours worked, and stating that 

they had the option when traveling overnight to either stay in provided lodging and receive $35-

$60 per diem plus travel time between lodging and job site, or to obtain a $100 per diem and no 

travel between home and job site beyond that agreed to be paid by the customer (typically, an 

 
13 Doc. 23-1, Bell 2018 Dec., ¶ 6; Ex. 7, Bell Depo. 69:6-69:11 (TNT paid travel occurring during the 
workday and TNT also paid [noncompensable] commute time when the customer paid TNT for it); Ex. 
18, Murray Depo. 39:24-41:3 (TNT paid Class members “ticket time” which was time that it billed to a 
customer though the actual work day was shorter than the billed time, for example when the customer is 
billed a minimum of eight hours but the crane is only on site for four hours); Ex. 7, Bell Depo. 34:7-14 
(holidays and weekends were paid at 1.5 the regular rate). 
14 Ex. 24, Bell Decl. Ex. A TNT [Repass] 005593; see also, Ex. 24, Bell Decl. Ex. B TNT [Repass] 
005593-95; Ex. 19, Pls’ Response to RFA No. 26 (36 of the 39 original Class members admit they 
received a copy of the Employee Handbook); Ex. 16, C. Harrison Depo. 39:10-20 (policy was that if an 
operator was required to drive to the yard all time after arriving at the yard was paid); Ex. 8, Hastey 
Depo. 26:5-29:3 (same); Ex. 20, Deposition of William John Johnson (“Johnson Depo.”) 29 (same).  
15 Ex. 24. Bell Decl. Ex. B TNT Repass 005594-95. 
16 Ex. 7, Bell Depo. 121:20-122:2.  
17 Ex. 24, Bell Decl. Exs. D-I, TNT Repass 008450, 005601, 005598, 005954, 005599, 005596-97. 
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amount equal to the distance between the provided lodging and the job site).18  No similar policy 

exists in Houston; rather, “per diem” is “completely separate” from travel time in Houston.19 

However, in Houston, a hotel was provided if the job site was more than 60 miles from Houston 

(which was rare) and any time worked on weekends or holidays was paid at an overtime rate 

regardless of the number of hours worked that week.20  

The San Antonio yard guaranteed operators a minimum of 40 hours per week.21 The 40-

hour guarantee was omitted in an April 2018 memo to only Midland operators, which re-stated 

TNT’s lawful policy at Midland that for overnight travel, if an operator chose not to stay in the 

provided lodging they would only be paid for commute time to and from the job site as an 

amount equivalent to the time it took to travel between the provided lodging and job site.22  

 
18 See Ex. 24, Bell Decl. Exs. E and F, TNT Repass 005598, 005601; Ex. 16, C. Harrison Depo. 18:16-
20:14,  22-23, 3842, 43:5-44:25 (explaining the time she cut for Midland operators was time that 
exceeded the travel that was billed to the customer “which would have been the travel to the closest place 
of lodging to the job site”), 45, 46:18-47:9 (explaining Midland operator “would not receive any extra 
travel from the job site to his lodging” if he chose to lodge at a location farther from the site than the 
provided-lodging), 48-49; Ex. 7, Bell Depo. 105-110. This written memo was provided to Repass at least 
twice. Ex. 8, Hastey Depo. 42-46, 49-50; Ex. 5, Raybion Depo. 49:17-50:11, 51:12-52:3 (explaining that 
only the Midland yard provided “man camps,” i.e. lodging and therefore Midland’s per diem policy was 
different than the other two branches, and for Class members working out of the Midland branch, it was a 
“personal choice” as to whether or not they stayed in the provided lodging). The amount paid by a 
customer to TNT covering the commute time for TNT’s employees is based on verbal agreements or 
understandings and does not appear in the rate sheets. See Ex. 24, Bell Decl. ¶8. See also, Ex. 10, Stevens 
Depo. 76:23-79:3 (whether a customer paid for travel time did not impact whether TNT paid for travel 
time for operators working out of the San Antonio yard). 
19 Ex. 18, Murray Depo. 41:4-13; see also, Ex. 7, Bell Depo. 105:25-110:18.  
20 Ex. 24, Bell Decl. ¶¶7-9.  
21 See Ex. 24, Bell Decl. Exs. E, F, J, TNT [Repass] 005598 (Mar. 13, 2015 memo), TNT [Repass] 
005601 (Mar. 5, 2015 memo), and TNT [Repass] 008451 (Jan. 11, 2018 Hastey email sending March 13, 
2015 memo); Ex. 8, Hastey Depo. 21:4-21:24; Ex. 7, Bell Depo. 50:22-52:3 (explaining TNT 6165 is a 
2015 policy memo applicable to San Antonio); Ex. 16, C. Harrison Depo. 26:14-28:17 (though she 
reviewed timesheets and implemented policies at Midland, she is unfamiliar with the policies at San 
Antonio). 
22 See Ex. 24, Bell Decl. Exs. G, H, TNT [Repass] 005599 (Apr. 5, 2016 memo), TNT [Repass] 005596-
97 (Apr. 1, 2018 memo); Ex. 16, C. Harrison Depo 22-23, 38-49; Ex. 9, J. Harrison Depo. 42:10-44:4, 
63:13-66:8 (explaining this policy and that Class members working out of Midland would be paid for the 
travel time between provided lodging and the jobsite [though such commute time is not required to be 
paid by the FLSA]). See also, e.g., Ex. 24, Bell Decl. Ex. K TNT [Repass] 005602-03 (Apr. 4, 2018 
email regarding requirement to stay at closer lodging).  
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TNT’s policy is to pay operators for all time worked during the workday.23 Specifically, 

once operators report to work (which could be the TNT yard or a customer’s job site if they 

travel directly from their homes to the job sites) and perform any work, they are directed to 

report their start time and they are compensated continuously throughout the workday, with the 

exception of any off-duty breaks lasting 30 minutes or longer.24 TNT’s written policies are to 

pay employees for compensable travel time, pre-trip and post-trip work, yard work, fueling, 

maintenance, safety meetings, and paperwork.25 Indeed, the daily and weekly time reports Class 

members completed and submitted to TNT’s payroll expressly reminded them to report all time 

they spent traveling and performing any pre or post-trip activities and fueling.26 Operators self-

report their time, and are instructed to round to the nearest quarter hour in favor of the 

employee.27   

TNT has the same rounding policy at Midland, Houston, and San Antonio, which is to 

always round up to the nearest quarter hour in the employee’s favor.  For example, if an 

employee starts work at 7:05 a.m., the employee is directed to record his start time as 7:00 a.m. 

 
23 Doc. 23-1 Bell 2018 Decl. ¶¶ 6, 7. TNT required operators to complete written timesheets, in which 
operators were directed to record all hours worked, but to distinguish between the time that is “Billable” 
and “Non-Billable” work. See Ex. 24, Bell Decl.  ¶5. “Billable” refers to time which hours may be billed 
to TNT”s client, while “Non-Billable” refers to time that is not billed to a client. See id. 
24 See Ex. 16, C. Harrison Depo. 39:10-39:20 ( “I don't believe there would be a circumstance, to my 
knowledge, that they wouldn't be paid for it once they got to the yard and picked up the rigger” at 
Midland). 
25 See Doc. 23-2 (timesheets and pay records for Midland operators); Doc. 23-3 (timesheets and pay 
records for Houston operators); and Doc. 23-4 (timesheets for San Antonio employees). See also, Ex. 7, 
Bell Depo. 90:21-96:23 (explaining that TNT’s written policies provide that if compensable time is 
recorded on the time sheet, the time is paid, and though the commute from lodging to the job site is not 
required to be paid under the FLSA, TNT typically paid the travel time to encourage employees to stay in 
the lodging and thus have their entire commute paid).  
26 A portion of the Class members’ timesheets reflected this instruction: “Daily time must be broken 
down, 15 min pre/post trip, fuel, travel, ticket hours, etc.” See e.g. Ex. 24, Bell Decl. Ex L, M, TNT 
1227-30 (Timesheets of Khalid Kemeha); TNT 001428-59 (Timesheets of Layne Matthews); see also 
Doc. 23-2 pp. 4, 6, 8; Doc. 23-3 pp.  2, 4, 6, 8, 10, 12; Doc. 23-4 pp. 2-10, Doc. 23-5 pp. 2, 4, 6; Doc. 23-
6 pp. 2, 4; Doc. 23-7 p. 2; Ex. 19, Pls’ Response to RFA No. 28 (Class members admitting generally that 
the weekly time reports and daily time sheets speak for themselves).  
27 See Ex. 24, Bell Decl. ¶ 6.  
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If the employee ends work for the day at 3:03 p.m., the employee is instructed to record their end 

time as 3:15 p.m.28   

C. Disparate Treatment of Travel Time Demonstrates There Is No Overarching 
Policy or Practice in Violation of the FLSA, Much Less a Willful Policy to 
Violate the FLSA.   

Plaintiffs’ testimony is all over the map – literally and figuratively - and often 

contradictory, as respects what travel time they were paid and what they were not.  As 

summarized in the attached Exhibit 1:  

• Class members were sometimes paid for their commute between their homes and 
the first site where work was performed (though not required by the FLSA).  

 
• Many Class members were paid for all travel once they arrived at the yard, though 

a few reported varied experiences where they were not paid.  
 

Beyond what is in Exhibit 1, Plaintiffs have testified to widely divergent pay practices:    

• A single Class member, Costlow, asserts he was paid under a policy whereby he 
was paid for time spent traveling from “zip code to zip code” meaning once he hit 
the zip code of his destination, he was no longer paid for the travel time.29  
 

• Plaintiff Ward, describes a policy whereby his daily hours were capped at 11.5, 
while another, Quintana, says he was told 14 hours.30   

 
• Plaintiff Grimes asserts that there is a policy in Houston that operators would be 

paid if driving a haul truck or crane, but would not be paid for time driving 
between the yard and job site in their personal vehicle or a TNT truck if they were 
being paid per diem but in Midland he was paid for his entire commute.31   

 
• Plaintiff Rodriguez testified that he sometimes was paid to drive the crane to or 

from the worksite, sometimes would be paid for the time to drive home 
(depending on the customer), and was paid “if the time was authorized by 
dispatch or the branch manager.”32 

 
28 See Ex. 24, Bell Decl. ¶6. 
29 Ex. 21, Deposition of Steve Costlow (“Costlow Depo.”) 9:9-11:18, 12:6-13:8, 20:21-26:21.  
30 Ex. 12, Ward Depo. 42:5-46:13 vs. Ex. 4, Quintana Depo. 12:7-14:4. 
31 Ex. 3, Grimes Depo. 14:2-25 and 16:18-17:4. See also, Ex. 2, Coates Depo. 16:17-19:18 (he worked 
under a policy whereby travel between the jobsite and yard was paid only if driving a commercial vehicle 
or the customer paid for the time, and he never worked for a customer who paid for the time).  
32 Ex. 22, Deposition of Daniel Rodriguez (“Rodriguez Depo”) 36:14-36:18, 49:15-49:20, 53:7-54:8, 
60:4-60:19 
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• Plaintiff Hardy testified he was told commute time from home to a job site was 

paid, but the return home was not paid.33  
 

• Plaintiff Repass testified that he was paid for travel time “on numerous 
occasions.”34  

 
• Several Plaintiffs assert they experienced violations of the FLSA based on various 

differing instructions supposedly given by various people, including from co-
workers (e.g. Plaintiff Baete testified a fellow crane operator told him not to 
charge for travel time back to the yard), and/or at specific sites not to record 
time.35   

 
• Plaintiff Raybion asserted there was no uniform practice regarding travel time.36  

 
Plaintiffs’ widely divergent testimony, accepted as true for purposes of this motion only, 

demonstrates that not only were Plaintiffs not paid for travel time the same way across the class, 

there was a plethora of differing pay determinations according to Plaintiffs.  It is not possible for 

Plaintiffs to establish, on a class/representative basis, a singular treatment of them or that that 

treatment was violative of the FLSA, much less that TNT willfully violated the FLSA across the 

class with respect to that treatment. 

 
33 Ex. 14, Hardy Depo. 25:1-29:6.  
34 Ex. 23, Deposition of Timothy Repass (“Repass Depo.”) 99:16-20. 
35 See, e.g., Ex. 13, Ochoa Depo. 14:1-15:1 (sometimes dispatch told him he was only being paid 15 
minutes and then he had “a guy, Big O tell me I wouldn’t get anything. And I had one say that you get 30 
minutes” paid for pre-trip inspections); Ex. 4, Quintana Depo. 12:7-14:4 (“When I would do my time 
sheets, sir, we were only allowed to charge 14 hours per day, that's what the other operator had mentioned 
to me, so we would only charge 14 hours,” confirming he “never did” ask a branch manager whether he 
was supposed to omit time from his timesheet and stating “that’s mainly what everybody went by”); Ex. 
22, Rodriguez Depo. 24:2-26:3, 42:5-42:25, 43:14-44:6; Ex. 12, Ward Depo. 20:14-20:16 (does not recall 
ever being told not to record time performing tasks such as getting fuel, ice or water.) See also, Ex. 3, 
Grimes Depo. 8:25-9:20, 10:18-11:22 (dispatch told him which jobs to record on his timesheets, but 
directed him to bring his questions to his manager, though he understood TNT policy required that he 
accurately report all time worked on his timesheets); Ex. 6, Venable Depo. 13:18-13:24 (if he did not put 
time on his time sheet, he was not paid for it), 35:3-35:14 (he was told by his supervisor to record a 
certain number of hours for travel time), 68:16-69:1 (John Harrison told him some of the time driving in a 
TNT truck would not be paid), Ex. 21, Costlow Depo. 9:9-11:18 (dispatcher Todd Stevens told him that 
TNT’s policy was to pay all time traveling “zip code to zip code”); Ex. 2, Coates Depo. 22:8-24:1 
(believed he could record 30 minutes for pre-trip inspections though he does not recall whether anyone 
told him that was TNT’s policy); Ex. 25, Deposition of Charles Baete (“Baete Depo.”) 18:24-19:15.  
36 Ex. 5, Raybion Depo. 30:13-18. 
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D. Plaintiffs’ Stops to Purchase Ice and Water While Commuting Were De 
Minimis, and Plaintiffs Were Frequently Paid for Them.   

Just ten of the fifteen Plaintiffs deposed testified that during their commutes they stopped 

for ice and water.37  These purchases were for Plaintiffs to stay cool and hydrated during outdoor 

shifts.38   

As to whether those stops were paid, Plaintiffs’ testimony varied, running the gamut from 

the time always being paid, to sometimes being paid (albeit with differing testimony as to the 

circumstances under which it was paid), to it never being paid.  For example,  

• Plaintiff Baete testified that he was always paid for a half-hour of pre-trip time 
with his ice purchase falling within that time; 

 
• Plaintiff Grimes testified that when he was in Midland he was paid for the time to 

purchase ice; i.e. for his entire commute;  
 

• Plaintiff Nixon testified he was sometimes paid for the time it took to stop for ice 
and water, specifically that he was paid if the job had travel time included; 

 
• Plaintiff Ochoa testified he was sometimes paid for ice and water purchases;  

 
• Plaintiff Ward testified whether he was paid depended on whether he obtained ice 

at the yard or purchased it; and  
 

• Plaintiffs Raybion and Payne testified that they were not paid for this time.39   
 
IV. LEGAL ARGUMENT  

A. Summary Judgment Standard.  

The court “shall grant” a summary judgment motion “if the movant shows that there is no 

 
37 E.x 3, Grimes Depo. 61:15-23 (while working in Houston, would buy ice when he stopped to fuel his 
personal vehicle); Ex. 25, Baete Depo. 70:11-21; Ex. 26, Deposition of Gary Nixon (“Nixon Depo.”) 
46:21-47:2; Ex. 5, Raybion Depo. 64:23-65:4; Ex. 2, Coates Depo. 11:2-3; Ex. 13, Ochoa Depo. 59:9-11; 
Ex. 4, Quintana Depo. 70:2-6; Ex. 12, Ward 19:13-19; Ex. 22, Rodriguez Depo. 21:16; Ex. 23, Repass 
Depo. 55:12-56:5.  
38 Ex. 3, Grimes Depo. 61:24-62:1 
39 Ex. 25, Baete Depo. 70:22-25, Ex. 3, Grimes 14:2-25, Ex. 26, Nixon Depo. 20:21-21:16 and 47:3-4, 
Ex. 13, Ochoa Depo. 57:2-58:3; Ex. 12, Ward Depo. 19:13-21; Ex. 5, Raybion Depo. 65:5-9; Ex. 11, 
Payne 19:4-9, see Ex. 1.  
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genuine dispute as to any material fact and the movant is entitled to judgment as a matter of 

law.” FED. R. CIV. P. 56(a). A dispute about a material fact is genuine “if the evidence is such 

that a reasonable jury could return a verdict for the nonmoving party.” Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 248 (1986). “If the moving party meets the initial burden of showing 

there is no genuine issue of material fact, the burden shifts to the nonmoving party to produce 

evidence or designate specific facts showing the existence of a genuine issue for trial.” Evans v. 

City of Houston, 246 F.3d 344, 348 (5th Cir. 2001) (quoting Allen v. Rapides Parish Sch. Bd., 

204 F.3d 619, 621 (5th Cir. 2000)). Doubts are resolved in favor of the nonmovant and 

reasonable inferences are drawn in favor of the nonmovant. Id. 

If the moving party shows an absence of record evidence in support of one or more 

elements of the case for which the nonmoving party bears the burden, the movant is entitled to 

summary judgment. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). The party opposing 

summary judgment must proffer evidence establishing each of the challenged elements, 

demonstrating genuine issues of material fact exist that must be resolved at trial. Id. Conclusory 

allegations, unsubstantiated assertions, improbable inferences, unsupported speculation, or only a 

scintilla of evidence will not carry this burden. Brown v. City of Houston, 337 F.3d 539, 541 (5th 

Cir. 2003). Summary judgment is warranted if the nonmovant fails “to make a showing sufficient 

to establish the existence of an element essential to that party’s case, and on which that party will 

bear the burden of proof at trial.” Celotex Corp., 477 U.S. at 322. 

B. Plaintiffs Cannot Establish a Willful Violation of the FLSA.  

When Congress enacted the Portal-to-Portal Act in 1947, it established a two-year statute 

of limitations for all FLSA violations. McLaughlin v. Richland Shoe Co., 486 U.S. 128, 131–32 

(1988) (discussing legislative history). In 1966, Congress extended the FLSA’s limitations 

period to three years, but only for “willful” violations. Id.; 29 U.S.C. § 255(a). “The fact that 
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Congress did not simply extend the limitations period to three years, but instead adopted a two-

tiered statute of limitations, makes it obvious that Congress intended to draw a significant 

distinction between ordinary violations and willful violations.” McLaughlin, 486 U.S. at 132 

(emphasis added). 

The three-year limitations period applies only if the defendant “knew or showed reckless 

disregard for the matter of whether its conduct was prohibited by the statute.” Id. at 133. 

“Willful” is synonymous with “voluntary,” “deliberate,” and “intentional,” and “refer[s] to 

conduct that is [not] merely negligent.” Id. When employers have knowledge that they are 

violating the FLSA and choose to continue to do so, their conduct is willful. See Singer v. City of 

Waco, 324 F.3d 813, 821–22 (5th Cir. 2003) (upholding willfulness finding based on evidence 

employer knew firefighters were being paid incorrectly, the city cancelled a seminar that would 

have informed the firefighters about overtime issues, and city attorney stated “we don't even 

want to open that can of worms” when questioned about overtime pay). The regulations define 

“reckless disregard” as a “failure to make adequate inquiry into whether conduct is in 

compliance with the Act.” 5 C.F.R. § 551.104. 

“Conduct that is merely negligent or unreasonable, however, does not rise to the level of 

a ‘willful’ violation.” Allen v. Fusion Autoplex, LLC, 2017 WL 1215431, at *3 (S.D. Tex. Mar. 

31, 2017) (citing Mireles v. Frio Foods, Inc., 899 F.2d 1407, 1416 (5th Cir. 1990)); see also 

Mireles, 899 F.2d at 1416 (affirming district court’s finding that, although the defendant acted 

unreasonably in classifying its employees as exempt, it did not willfully violate the FLSA); 

Lipnicki v. Meritage Homes Corp., No. 3:10-CV-605, 2014 WL 923524, at *10–11 (S.D. Tex. 

Feb. 13, 2014) (holding defendant did not act willfully where VP of HR testified he relied on two 

DOL opinion letters and a court opinion in making his classification decision, as well as his 
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understanding of defendant’s expectations with respect to the employees’ job duties).  

Plaintiffs bear the burden of establishing willfulness. Singer, 324 F.3d at 821. Here, 

Plaintiffs cannot meet that burden because they cannot point to a common policy or practice to 

not pay them in accordance with the FLSA.  Indeed, to the contrary, TNT’s polices explicitly 

require payment for all time worked.  Even if Plaintiff’s could find such a common policy 

(which they cannot), they would then have to show that violations of this mythical common 

policy were willful.  Because Plaintiffs worked in different yards with different management and 

pay practices, and Plaintiffs’ testimony is all over the map regarding what they were paid for and 

when, and what they were told about it and by whom, it is impossible for Plaintiff’s to show and 

to do so on a class (i.e. representative) basis.  Plaintiffs made a strategic decision to bring this 

matter as a collective action and cannot escape that in doing so, their claims rise or fall based on 

what they can show on a class/representative basis.  Here, Plaintiffs simply have not shown and 

cannot show willful violations of the FLSA on a class/representative basis.  Indeed, any 

violations Plaintiffs could show in the record would be isolated to specific Class members and 

unconnected to the Class as a whole or to TNT’s policies.  

Consequently, this Court should issue a judgment in TNT’s favor on the claim of willful 

violations of the FLSA and dismiss any and all claims and damages that exceed the two-year 

statute of limitations.   

C. Plaintiffs’ Stopping to Purchase Ice and Water Does Not Convert Their Non-
Compensable Commuting Time to Compensable Work Time.  

It is well-settled under federal law that an employee’s commute to and from work is non-

compensable. Section 4(a)(1) of the Portal-to-Portal Act of 1947, 29 U.S.C. § 254(a)(1) (the 

“Act”), provides that time spent “traveling to and from the actual place of performance of the 

principal activity or activities which such employee is employed to perform” is not to be counted 
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as compensable work time under the FLSA. The Act’s implementing regulations confirm that 

commuting to and from work (i.e., the site of the principal activity) is not compensable: 

An employee who travels from home before his regular workday and returns to 
his home at the end of the workday is engaged in ordinary home to work travel 
which is a normal incident of employment. This is true whether he works at a 
fixed location or at different job sites. Normal travel from home to work is not 
work time.40 
 

Furthermore, Section 4(a)(2) of the Act excludes from compensable time activity that occurs 

before (“preliminary”) or after (“postliminary”) the employee’s principal activity. 29 U.S.C. § 

254(a)(2).  The initial question, then, is whether plaintiffs’ purchasing ice and water at 

convenience stores during their commutes renders that time compensable.  It does not.  

Nonetheless, even if Plaintiffs could prove that stopping for ice and water rendered their time 

compensable, the time spent purchasing ice and water was too short to be paid regularly and is 

deemed de minimus under the law. 

1. Plaintiffs’ Stopping for Ice and Water Was Not Integral and 
Indispensable to Their Principal Activities.   

The Supreme Court of the United States has explained that to determine whether a task in 

question is compensable, a court must determine whether the task is “integral and indispensable 

part of [the employee’s] principal activities.” Integrity Staffing Solutions, Inc. v. Busk, 574 U.S. 

27, 33 (2014).  “An activity is . . . integral and indispensable to the principal activities that an 

 
40 Note, these principles apply even where a plaintiff may be driving a company-provided vehicle.  The 
Commuting Flexibility Act (the “ECFA”) makes clear that commuting to and from work in a company 
provided vehicle and engaging in activity incidental to the commute is likewise not compensable as a 
“principal activity” so long as: (1) the use of the vehicle was within the normal commuting area for the 
employer’s business or establishment; and (2) the use was subject to an agreement or understanding on 
the part of the employer and employee.  29 U.S.C. § 254(a); see Chambers v. Sears Roebuck and Co., 428 
Fed. Appx. 400, 410-21 (5th Cir. 2011) (holding time spent logging into handheld device to view 
assignments, commuting to the first job and home from the last job, loading parts and supplies, and 
calling customers to confirm was not compensable under ECFA).  TNT maintained individualized 
agreements with crane operators who utilized company trucks (Bell Depo 112:15-113:10), but Plaintiffs 
who drove company vehicles also signed and agreed to be bound by the TNT DOT Driver’s Handbook. 
Ex. 25, Bell Decl. Ex. C.  
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employee is employed to perform if it is an intrinsic element of those activities and one with 

which the employee cannot dispense if he is to perform his principal activities.”  Id.  Importantly, 

the test is not whether the activity is necessary, but rather whether it is so central to the 

employee’s principal activities as to be deemed integral and indispensable to those activities.  

See IBP, Inc. v. Alvarez, 546 U.S. 21, 31-33 (2005) (confirming that merely because a 

preliminary activity in some sense is necessary for an employee to perform his job does not, 

without more, make the activity “integral and indispensable” and hence compensable); see also 

Chambers, 428 F. App'x at 410-21; Rutti v. Lojack Corp., Inc., 596 F.3d 1046, 1057 (9th Cir. 

2010) (holding that the technician’s morning activities of “receiving, mapping and prioritizing 

jobs and routes for assignments” are related to his commute and not compensable under 

ECFA).41  

Plaintiffs purchasing ice and water was not integral and indispensable to their roles as 

crane operators. First, and foremost, just 10 of the 15 Plaintiffs deposed testified that they ever 

stopped for ice or water.  If buying ice and water was actually “integral and indispensable” to 

Plaintiffs’ principal activities, each operator would have been buying them.  Moreover, 

Plaintiffs’ cannot demonstrate why purchasing ice and water is unique to the role of a crane 

 
41 See also Buzek v. Pepsi Bottling Group, Inc., 501 F. Supp. 2d 876, 886 (S.D. Tex. 2007) (home-based technicians’ 
transportation of tools in company car and completion of end of day reports at home were incidental to commute and 
therefore not compensable under ECFA); Butler v. DirectSAT USA, LLC, 55 F. Supp. 3d 793, 808–09 (D. Md. 2014) 
(“Butler states that as part of his commute he was “required to inspect his COV or ‘roaming office’ which included 
shelving, lock boxes, ladders and other items that were unique to his job as a technician… Butler cannot recover for 
the time he spent maintaining his vehicle.”); Smith v. Aztec Well Servicing Co., 462 F.3d 1274, 1291 (10th Cir.2006) 
(noting that time spent changing a flat tire, pushing the vehicle out of the mud, or putting chains on tires are all 
activities necessary to arrive at work, “nothing more than what commuters would normally do if their vehicle 
encountered such exigencies,” and are therefore preliminary to or postliminary to the plaintiff's principal activities); 
Aiken v. City of Memphis, 190 F.3d 753, 759 (6th Cir.1999) (“Keeping vehicles clean and scheduling maintenance to 
be done at the city's expense are hardly arduous and precisely the sort of activities that Congress had in mind when it 
used the phrase ‘incidental to the use of [the employer's] vehicle.’ ” (alteration in original)); Little v. Technical 
Specialty Prods., LLC, 940 F.Supp.2d 460, 477 (E.D.Tex.2013) (“Plaintiff's principal activity was installing and 
servicing video camera systems on oil rigs. Obtaining maintenance or repairs for his truck is a preliminary or 
postliminary activity.”); Ahle v. Veracity Rsch. Co., 738 F. Supp. 2d 896, 916 (D. Minn. 2010) (“Cleaning, 
maintenance, and fueling of Plaintiffs' vehicles before leaving for an investigation do not constitute principal 
activities or activities integral to principal activities that started the work day.”). 
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operators so as to be part of their core responsibilities.  Here, the purchase of ice and water was 

not integral and indispensable to the role of a crane operator. 

2. Plaintiffs’ Time Spent Purchasing Ice and Water Was De Minimis.   

Even tasks that are deemed “integral and indispensable to a principal activity . . . 

nevertheless may be non-compensable if they are de minimis.”  Chambers, 428 F. App'x at 414; 

Lindow v. U.S., 738 F.2d 1057, 1062 (9th Cir. 1984) (“As a general rule, employees cannot 

recover for otherwise compensable time if it is de minimis.”). On the doctrine, the Supreme 

Court has stated: 

[W]hen the matter at issue concerns only a few seconds or minutes of work 
beyond the scheduled working hours, such trifles may be disregarded. Split-
second absurdities are not justified by the actualities of working conditions or by 
the policy of the FLSA. It is only when an employee is required to give up a 
substantial measure of his time and effort that compensable working time is 
involved. 
 

Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 692 (1946). The DOL echoed that through 

regulation.  See 29 C.F.R. § 785.47.42   

In determining whether time spent is de minimis, courts balance three factors: (1) the 

amount of compensable time; (2) the practical administrative difficulty of recording the 

additional time; and (3) the regularity of the additional work.  Lindow, 738 F.2d at p. 1063. 

Application of the doctrine does not require all three factors favor the employer; rather, they are 

weighed and balanced against each other. Id. at 1064 (“Although plaintiffs’ aggregate claim may 

be substantial, we conclude that their claim is de minimis because of the administrative difficulty 

of recording the time and the irregularity of the additional pre-shift work.”).  Each factor weighs 

 
42 Section 785.47 provides, in relevant part:  “In recording working time under the [FLSA], insubstantial 
or insignificant periods of time beyond the scheduled working hours, which cannot as a practical 
administrative matter be precisely recorded for payroll purposes, may be disregarded. The courts have 
held that such trifles are de minimis. This rule applies only where there are uncertain and indefinite 
periods of time involved of a few seconds or minutes duration, and where the failure to count such time is 
due to considerations justified by industrial realities.” 
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in Defendants’ favor and points to summary judgment on Plaintiffs’ travel time claims. 

a. The Time Taken to Purchase Ice and Water Is Minimal and/or 
Doing So Is Irregular.   

Courts in the Fifth Circuit consistently find that employers are not liable for off the clock 

work time lasting 10 minutes or less per day. See, e.g., Von Friewalde v. Boeing Aerospace 

Operations, Inc., 339 F. App'x 448, 454 (5th Cir. 2009) (acknowledging that “most courts have 

found daily periods of approximately 10 minutes de minimis even though otherwise 

compensable”) (citation omitted); Prince v. MND Hosp., Inc., 2009 WL 2170042, at *1 (S.D. 

Tex. Jul. 20, 2009); Lindow, 738 F.2d at 1062 (“Most courts have found daily periods of 

approximately 10 minutes de minimis even though otherwise compensable.”).  Indeed, courts 

have drawn the line at 15 minutes.  Stuntz v. Ashland Elastomers, LLC, 1:14-CV-00173-MAC, 

2019 WL 1212450, at *8 (E.D. Tex. Feb. 22, 2019), report and recommendation adopted, 1:14-

CV-00173-MAC, 2019 WL 1207939 (E.D. Tex. Mar. 14, 2019), aff’d 826 F. App’x 391 (5th Cir. 

2020) (finding preshift time non-compensable, reasoning that “[d]espite the variation in 

testimony for how long [preshift activity took] even taking 15 minutes … would be 

considered de minimis”); see also Rutti v. Lojack Corp., 596 F.3d 1046, 1055, 1061 (9th Cir. 

2010) (less than 15 minutes is de minimis).  

Further, whether the time is de minimis is properly measured in comparison to the total 

work hours.  Stuntz, 2019 WL 1212450, at *8; Hesseltine v. Goodyear Tire & Rubber Co., 391 

F.Supp.2d 509, 520 (E.D. Tex. 2005), cited with approval by Stuntz, 826 F. App’x at 399-400.  

“[E]ven taking 15 minutes . . . would be considered de minimis because it constitutes only 2% of 

the entire work shift.”  Stuntz, 2019 WL 1212450, at *8; see also Hesseltine, 391 F.Supp.2d at 

520 (noting that the claimed 10-15 minutes of additional time was the “equivalent of 1.4% - 

2.1% of work time on a twelve-hour shift.”).  Here, plaintiffs at times worked 16 or more hours, 
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indeed up to 24 hours in a day.  Ten minutes over that day is miniscule and, for a 16-hour day, 

even 20 minutes of time is de minimis as it is just under 2.1% of the work time, with that 

percentage dropping, of course, the more hours that the person worked (1.96% at 17 hours, 

1.85% at 18, etc.).      

With respect to getting water or otherwise engaging in pre-trip inspections, Plaintiff 

Repass testified that doing so took “[f]ive, ten minutes at the most.”43  Common sense also 

dictates that the time required to purchase ice and water at a convenience store is minimal, and 

typically less than 10 minutes.  Plaintiffs lack evidence particular circumstances that make their 

purchasing ice and water unique here. The time to buy it is, thus, de minimis. 

Moreover, the time spent by Plaintiffs’ purchasing ice and water is irregular because fully 

a third of the Plaintiffs that were deposed did not testify that they bought ice at all.  Plaintiffs’ 

exhibit no common practice. The inescapable conclusion is that buying ice and water was not 

something the collective regularly did or for more than 10 minutes at a time.  Buying ice and 

water was de minimis and not compensable.     

b. Recording Time for Ice and Water Purchase Would Be 
Exceedingly Difficult.   

Courts next consider the administrative difficulty of recording the additional time. 

Lindow, 738 F.2d at p. 1063.  As described above, TNT currently rounds the time up for crane 

operators, rounding to the next 15 minutes, an obvious benefit to them as it plainly results in 

their being paid extra.  In order to accurately capture five to ten minutes of time for buying ice or 

water, however, TNT would have to change its timekeeping system so that it did not round up.  

Doing so would not only harm crane operators but would also result in TNT losing the benefits 

administratively derived from rounding.  See e.g. Corbin v. Time Warner Entertainment – 

 
43 Ex. 23, Repass Depo. 55:12-56:5 
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Advance/Newhouse Partnership, 821 F.3d 1069, 1081-82 (9th Cir. 2016).  In Corbin, the Court 

accepted the defendant’s de minimis argument and rejected plaintiff’s assertion that because 

defendant could have determined the employees’ time down to the minute, it should not be able 

to round at all nor rely on a de minimis argument.  Id. at 1082 (plaintiff’s “contention that the de 

minimis doctrine does not apply because [defendant] could ascertain the exact log-in/out times . . 

. is baseless; the de minimis doctrine is designed to allow employers to forego just such an 

arduous task.”) (emphasis in original).  The FLSA does not require TNT to revamp its 

timekeeping system to account for de minimis time some Class members spent purchasing water 

and ice.  

V. CONCLUSION 

TNT respectfully requests the Court grant its Motion and issue judgment in its favor (1) 

on Plaintiffs’ claim that TNT willfully violated the FLSA and hold that the maximum applicable 

statute of limitations in this Class action is two years; and (2) on Plaintiffs’ travel time claims, 

finding that the time Plaintiffs spent purchasing ice and water during their commutes is not 

compensable. 
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