
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND/ODESSA DIVISION 

TIMOTHY W. REPASS and WILLIAM § 

SCOTT McCANDLESS, individually and on §  

behalf of all others similarly situated, §  

 Plaintiffs, § 

  § 

v.  §   NO. 7:18-CV-00107-DC-RCG 

  § 

TNT CRANE AND RIGGING, INC., § 

 Defendant. § 

ORDER GRANTING PLAINTIFFS’ MOTION TO AMEND COMPLAINT 

BEFORE THE COURT is Plaintiffs Timothy W. Repass and William Scott 

McCandless’s (“Plaintiffs”) Opposed Motion for Leave to File Second Amended Complaint 

(“Motion”). (Doc. 55). This case is before the undersigned through an Order pursuant to 28 

U.S.C. § 636 and Appendix C of the Local Court Rules for the Assignment of Duties to United 

States Magistrate Judges. (Doc. 25). After due consideration, the Court shall GRANT Plaintiffs’ 

Motion for Leave to File Second Amended Complaint. (Doc. 55). 

I. BACKGROUND 

On June 18, 2018, Plaintiffs filed this suit as a collective action alleging violations of the 

Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§ 201, et seq. (Doc. 1). Plaintiffs filed their First 

Amended Complaint on July 11, 2018, adding claims under the New Mexico Minimum Wage 

Act (“NMMWA”), NMSA § 50–4–19, et. seq. (Doc. 12). Defendant TNT Crane and Rigging, 

Inc. (“Defendant”) is “one of the largest crane [and rigging companies] in the world” and 

provides lifting services throughout North America. (Doc. 12 at 5). Plaintiffs worked for 

Defendant as crane operators. Id. at 5. On February 26, 2019, through the adoption of the 

undersigned’s Report and Recommendation, the Court conditionally certified a class of “all 
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current and former crane operators of Defendant who worked out of Defendant’s Midland, San 

Antonio, or Houston yards at any time in the last three years.” (Docs. 28, 29). 

On November 15, 2019, Plaintiffs filed the instant Motion for Leave to File Second 

Amended Complaint. (Doc. 55). Plaintiffs attached their proposed Second Amended Complaint 

to the Motion. (Doc. 55-1). Plaintiffs seek to add additional factual allegations bolstering their 

assertion that Defendant was engaged in a “continuing course of conduct” of illegal pay practices 

in violation of the NMMWA. (Doc. 55 at 2). On November 22, 2019, Defendant filed a response. 

(Doc. 58). On December 4, 2019, Plaintiffs filed a reply. (Doc. 61). On February 2, 2020, 

Plaintiffs filed, without leave of Court, a supplement to the instant Motion. (Doc. 70). Attached 

to the supplement was a modified version of the proposed Second Amended Complaint. (Doc. 

70-1). The undersigned held a hearing on the instant Motion on February 27, 2020. (See Doc. 

73). 

As set forth above, Plaintiffs have filed two versions of their Second Amended 

Complaint—one attached to the instant Motion and one attached to the supplement filed on 

February 2, 2020. (Docs. 55-1, 70-1). The undersigned will only consider the Second Amended 

Complaint attached to the Motion currently pending before the Court. (See Doc. 55-1).  

II. DISCUSSION 

When a trial court imposes a scheduling order, Federal Rules of Civil Procedure 15(a) 

and 16(b)(4) operate together to govern the amendment of pleadings. Tex. Indigenous Council v. 

Simpkins, 544 F. App’x 418, 420 (5th Cir. 2013). Rule 15(a) provides that leave to amend shall 

be “freely” given, but Rule 16(b)(4) “limits modifications to scheduling order situations where 

good cause is shown.” United States ex rel. Bias v. Tanqipahoa Par. Sch. Bd., 816 F.3d 315, 328 

(5th Cir. 2016).  
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Here, pursuant to the Court’s scheduling order, the deadline to file motions to amend or 

to supplement the pleadings was October 4, 2019. (Doc. 49). Plaintiffs filed the instant Motion 

on November 15, 2019. (Doc. 55). Accordingly, Plaintiffs must first show that good cause exists 

to modify the scheduling order. S&W Enterprises, L.L.C. v. SouthTrust Bank of Ala., NA, 315 

F.3d 533, 535 (5th Cir. 2003). Only upon Plaintiffs’ demonstration of good cause to modify the 

scheduling order will the more liberal standard of Rule 15(a) apply to the decision to grant or 

deny leave to amend. Id.  

a. Good Cause Under Rule 16(b)(4) 

Defendant argues that Plaintiffs’ Motion should be denied because Plaintiffs failed to 

invoke Rule 16(b)(4). However, the undersigned finds that while Plaintiffs do not explicitly 

reference the Rule 16(b)(4) standard in their Motion, they nonetheless show that good cause 

exists to amend the complaint. 

Under Federal Rule of Civil Procedure 16, a scheduling order issued by the court “may 

be modified only for good cause and with the judge’s consent.” Fed. R. Civ. P. 16(b)(4); 

Agredano v. State Farm Lloyds, No. 5:15-CV-1067-DAE, 2017 WL 5203046, at *1 (W.D. Tex. 

July 26, 2017). “The good cause standard requires the ‘party seeking relief to show that the 

deadlines cannot reasonably be met despite the diligence of the party needing the extension.’” 

S&W Enterprises, 315 F.3d at 535 (quoting 6A Charles Alan Wright & Arthur R. Miller, Federal 

Practice and Procedure § 1522.1 (2d ed. 1990)). In determining whether good cause exists, 

courts consider a four-part test: “(1) the explanation for the failure to [timely move for leave to 

amend]; (2) the importance of the [amendment]; (3) potential prejudice in allowing the 

[amendment]; and (4) the availability of a continuance to cure such prejudice.” Id. (quoting 

Reliance Ins. Co. v. La. Land & Exploration Co., 110 F.3d 253, 257 (5th Cir. 1997)). 
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First, Plaintiff has provided an adequate explanation for the delay in moving to amend. In 

June 2019, the parties agreed to engage in limited discovery prior to attempting to mediate the 

dispute. (Doc. 55 at 7). The parties attended a mediation on October 1, 2019, which was 

ultimately unsuccessful. Id. After the unsuccessful mediation, the parties began to conduct full 

discovery. Id. at 7–8. Plaintiffs assert that it was only after the parties had engaged in more 

rigorous discovery that they realized their claim of a continuing course of conduct needed 

additional factual support in the complaint. Id. at 8. Specifically, Plaintiffs assert it was not until 

the more in-depth discovery began that they found it was Defendant’s position that the same 

three-year statute of limitations that applies to FLSA claims should apply to Plaintiffs’ 

NMMWA claims, because they were not engaged in a “continuing course of conduct” of 

overtime violations. Id. at 8. The Court finds Plaintiffs’ explanation for the delay in filing this 

Motion sufficient—particularly in light of the parties’ attempt at mediation, which delayed full-

blown discovery in this case until close to the deadline to amend pleadings. 

Second, the Court finds Plaintiffs’ amendments are important. The amendments would 

bolster Plaintiffs’ claim that Defendant engaged in a continuing course of conduct under the 

NMMWA, which could significantly alter the amount of damages Plaintiffs are owed. Defendant 

argues this amendment is unimportant because Defendant did not employ crane operators prior 

to September 2013, thus Plaintiffs’ attempt to add assertions for violations dating back to 2007 

would be fruitless. However, the Court finds that Plaintiffs’ amendments are important in 

fleshing out its continuing course of conduct allegations regardless of the exact date Defendant 

began employing crane operators. 

Third, the amendments Plaintiffs seek are not so prejudicial to Defendant as to justify 

denying Plaintiffs’ leave to amend. Defendant asserts it would be prejudiced primarily because it 
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has already deposed Plaintiff Repass and the amendments would require him to be re-deposed. 

(Doc. 58 at 9). However, Plaintiffs asserted a continuing course of conduct in their First 

Amended Complaint and thus Defendant has had plenty of notice that this could be at issue. 

Further, through discussion with counsel during the hearing, the undersigned concludes that any 

further deposition of Repass would be minimal. 

Fourth, any prejudice that might be caused by the amendments is greatly minimized by 

the continuance of the scheduling order deadlines granted by the Court on January 14, 2020. (See 

Doc. 66). The trial has been reset to nearly one year from now on February 1, 2021. Id. 

Additionally, the discovery deadline has been extended to July 31, 2020. Id. Accordingly, the 

Court finds good cause exists to modify the scheduling order to allow Plaintiff to file her 

amended complaint.  

b. Leave to Amend Under Rule 15(a) 

The Court must also determine whether leave to amend is proper under Federal Rule of 

Civil Procedure 15(a). In deciding whether to grant leave under Rule 15(a), district courts 

consider the following five factors: (1) undue delay; (2) bad faith or dilatory motive on the part 

of the movant; (3) repeated failures to cure deficiencies by amendments previously allowed; (4) 

undue prejudice to the opposing party; and (5) futility of the amendment. Rosenzweig v. Azurix 

Corp., 332 F.3d 854, 864 (5th Cir. 2003) (citing Foman v. Davis, 371 U.S. 178, 182 (1962)). 

First, as addressed above, the Court finds Plaintiffs did not unnecessarily delay in filing 

the motion and that they acted with diligence under the circumstances. Second, the Court finds 

no bad faith or dilatory motives on the part of Plaintiffs. Third, this is only Plaintiffs’ second 

attempt at amending their complaint and they have not repeatedly failed to cure deficiencies. 

Finally, as discussed previously, the Court finds no undue prejudice to Defendant from the 
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amendments, particularly considering that Plaintiffs made an assertion of a continuing course of 

conduct in their First Amended Complaint. Finally, the Court does not find that the amendment 

would be futile. As such, allowing Plaintiffs to amend is proper under Rule 15(a).  

III. CONCLUSION 

For the aforementioned reasons, Plaintiffs’ Motion for Leave to File Second Amended 

Complaint is GRANTED. (Doc. 55). 

It is further ORDERED that the Clerk of Court shall docket Plaintiffs’ Second Amended 

Complaint, which is attached to Plaintiffs’ Motion. (Doc. 55-1). 

It is so ORDERED. 

SIGNED this 3rd day of March, 2020. 

 

 

RONALD C. GRIFFIN 
UNITED STATES MAGISTRATE JUDGE 
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