
 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND/ODESSA DIVISION 

 

RONNIE BARHIGHT, individually and 

on behalf of all others similarly situated; 

                                Plaintiff, 

 

v.  

 

TERRA OILFIELD SERVICES, LLC, 

                                Defendant. 

 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

   

 

No.  7:19-CV-00214-DC-RCG 

ORDER APPROVING JOINT STIPULATION 

 

 BEFORE THE COURT is Plaintiff Ronnie Barhight (Plaintiff), individually and on 

behalf of all others similarly situated, and Defendant Terra Oilfield Services, LLC’s (Defendant) 

Joint Motion for Entry of Stipulation of Conditional Certification (Joint Stipulation). (Doc. 25). 

This case is before the undersigned through an Order pursuant to 28 U.S.C. § 636 and Appendix 

C of the Local Court Rules for the Assignment of Duties to United States Magistrate Judges. 

(Doc. 5). This Court has authority to enter this order pursuant to 28 U.S.C. § 636(b)(1)(A). See, 

e.g., Esparza v. C&J Energy Servs., Inc., No. 5:15–CV–850-DAE, 2016 WL 1737147, at *1 

(W.D. Tex. May 2, 2016) (noting conditional certification involves non-dispositive issues); 

Wedel v. Vaughn Energy Servs., LLC, No 2:15–CV–93, 2015 WL 5920034, at *1 (S.D. Tex. Oct. 

6, 2015) (same).  After due consideration, the Court APPROVES the Joint Stipulation and 

CONDITIONALLY CERTIFIES this case as a collective action. 

I. FACTUAL BACKGROUND 

On September 6, 2019 Plaintiff filed this suit as a collective action under the Fair Labor 

Standards Act (FLSA) and the New Mexico Minimum Wage Act (NMMWA). (See generally 
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Doc. 1). Plaintiff seeks unpaid overtime wages plus liquidated damages, attorney fees, and costs. 

Id. at 15–16.    

The parties filed the Joint Stipulation at issue on November 22, 2019. (Doc. 25). The 

parties request the Court conditionally certify this case as a collective action under 29 U.S.C. 

§ 216(b). Id. at 1. The parties agree to conditionally certify a class of:   

All current and former operators or Supervisor Bs in Terra 

Oilfield Services, LLC’s Water Transfer division who were 

paid by the hour in the three year-period preceding the 

Court’s entry of this Order. 

 

Id. The parties further stipulate that the Notice and Consent Form and Text Message Notice of 

Collective Action attached as Exhibit A and Exhibit B are appropriate for informing the putative 

class members of their right to opt into the lawsuit. Id. The parties also request the Court enter 

specific language regarding their rights and waivers concerning this stipulation. See id.  

II. LEGAL STANDARD 

An employee may bring an action for violating the minimum wage and overtime 

provisions of the FLSA either individually or as a collective action on behalf of himself and 

“other employees similarly situated.” 29 U.S.C. § 216(b). Unlike a class action filed under 

Federal Rule of Civil Procedure 23(c), a collective action under Section 216(b) provides for a 

procedure to “opt-in,” rather than “opt-out.” Roussell v. Brinker Int’l, Inc., 441 F. App’x 222, 

225 (5th Cir. 2011) (unpublished) (citing Sandoz v. Cingular Wireless LLC, 553 F.3d 913, 916 

(5th Cir. 2008)). Although the Fifth Circuit has declined to adopt a specific test to determine 

when a court should conditionally certify a class or grant notice in a case brought under the 
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FLSA, the majority of courts within the Fifth Circuit have adopted the Lusardi two-stage 

approach, after Lusardi v. Xerox Corp., 118 F.R.D. 351 (D.N.J. 1987).1   

 The two stages of the Lusardi approach are the “notice stage” and the “decertification 

stage.” See Mooney v. Aramco Servs. Co., 54 F.3d 1207, 1216 (5th Cir. 1995), overruled on 

other grounds; Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003). At the notice stage, the district 

court “determines whether the putative class members’ claims are sufficiently similar to merit 

sending notice of the action to possible members of the class.” Acevedo v. Allsup’s Convenience 

Stores, Inc., 600 F.3d 516, 519 (5th Cir. 2010). “Because the court has minimal evidence, this 

determination is made using a fairly lenient standard, and typically results in ‘conditional 

certification’ of a representative class.” Mooney, 54 F.3d at 1214. If the court finds that the 

putative class members are similarly situated, then conditional certification is warranted, and the 

plaintiff is given the opportunity to send notice to potential class members. Id. After the class 

members have opted in and discovery is complete, the defendant may then file a decertification 

motion—the second stage of the Lusardi approach—asking the court to reassess whether the 

class members are similarly situated. Id. At that point, the court will fully evaluate the merits of 

the class certification. Id.  

III. DISCUSSION 

 Here, the Court’s analysis need only address the first stage of the Lusardi inquiry. 

Plaintiffs must show that “(1) there is a reasonable basis for crediting the assertion that aggrieved 

individuals exist; (2) those aggrieved individuals are similarly situated to the plaintiffs in 

relevant respects given the claims and defenses asserted; and (3) those individuals want to opt in 

 
1. See, e.g., Vanzzini v. Action Meat Distribs., Inc., 995 F. Supp. 2d 703, 719 (S.D. Tex. 2014) (applying Lusardi); 

Mateos v. Select Energy Servs., LLC, 977 F. Supp. 2d 640, 643 (W.D. Tex. 2013) (same); Tice v. AOC Senior Home 

Health Corp., 826 F. Supp. 2d 990, 994 (E.D. Tex. 2011) (same); Marshall v. Eyemasters of Tex., Ltd., 272 F.R.D. 

447, 449 (N.D. Tex. 2011) (same). 
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to the lawsuit.” Tolentino v. C & J Spec–Rent Servs., Inc., 716 F. Supp. 2d 642, 647 (S.D. Tex. 

2010). During the notice stage, the court makes its decision “usually based only on the pleadings 

and any affidavits which have been submitted[.]” Id. Courts “appear to require nothing more than 

substantial allegations that the putative class members were together the victims of a single 

decision, policy, or plan infected by discrimination.” Mooney, 54 F.3d at 1214 n.8. “FLSA 

collective actions are generally favored because such actions reduce litigation costs for the 

individual plaintiffs and create judicial efficiency by resolving in one proceeding common issues 

of law and fact arising from the same alleged activity.” Tolentino, 716 F. Supp. 2d at 646. 

 The parties jointly request the Court to conditionally certify this case as a collective 

action under the FLSA and authorize the notice and consent attached to their Joint Stipulation. 

(Doc. 25). Accordingly, the Court finds that conditional certification is appropriate and certifies 

the following class:  

All current and former operators or Supervisor Bs in Terra 

Oilfield Services, LLC’s Water Transfer division who were 

paid by the hour in the three year-period preceding the 

Court’s entry of this Order. 

 

IV. CONCLUSION 

It is therefore ORDERED that the Court approves conditional certification of the 

proposed class as agreed to by the parties and authorizes use of the Notice and Consent Form 

Text Message Notice of Collective Action attached to the parties’ Joint Stipulation.  (Docs. 25, 

25-1, and 25-2). 

The Court further ORDERS the following at the request of the parties:  

It is ORDERED that Defendant will provide Plaintiff in Excel (.xlsx) format the 

following information regarding all putative class members: full name; last known mailing 

address(es) with city, state, and zip code; all known personal phone number(s); and, only for any 
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putative class member for whom Defendant has not provided a personal phone number, all 

known personal email addresses. 

It is further ORDERED that the Court authorizes Plaintiff to issue the Notice and 

Consent Form, filed as Exhibit A to the Stipulation, to be delivered to putative class members via 

first class U.S. mail to the last known address of the putative class members provided to Plaintiff 

by Defendant. However, in the event Plaintiff determines a putative class member has filed a 

notice of change of address with the United States Postal Service’s NCOALink service, Plaintiff 

may only send the first-class U.S. Mail Notice and Consent Form to the subsequent address on 

file with the United States Postal Service. 

It is further ORDERED that the Court authorizes Plaintiff to issue the Text Message 

Notice of Collective Action, filed as Exhibit B to the Stipulation to putative class members via 

text message to their respective personal phone number(s), if any, provided to Plaintiff by 

Defendant. The Text Message Notice of Collective Action will include a link and direct putative 

class members to the website www.TerraOvertimeLawsuit.com, which will contain only the 

Notice and Consent Form. 

It is further ORDERED that only in the event Defendant does not provide Plaintiff with 

a  personal phone number for a putative class member, Plaintiff may send the Notice and 

Consent Form, filed as Exhibit A to the Stipulation, to that putative class member via the 

personal email address(es) for such putative class member, if any, provided to Plaintiff by 

Defendant. 

It is further ORDERED that, only in the event a Notice and Consent Form mailed via 

U.S. first class mail is returned undelivered to any putative class member, Plaintiff’s counsel 

may contact the putative class member by telephone call to the personal phone number provided 
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to Plaintiff by Defendant, only to verify the putative class member’s mailing address(es). In 

communicating with the putative class member for the limited purpose of verifying a mailing 

address, Plaintiff’s counsel must stick to the proposed script attached to the Joint Motion as 

Exhibit C, and may not inquire about any other contact information or subject other than the 

current mailing address for the putative class member. 

It is further ORDERED that Plaintiff is authorized to offer the putative class members 

the option to consent to join this collective action through the use of electronic signatures.   

It is further ORDERED that the Parties shall comply with the following schedule: 

No later than 10 days from the 

date of this Order  

Defendant shall provide to Plaintiff in Excel (.xlsx) format 

the following information regarding all putative class 

members: full name; last known mailing address(es) with 

city, state, and zip code; all known personal phone 

number(s); and, for any putative class member for whom 

Defendant has not provided a personal phone number, any 

personal email addresses. 

Within 21 days of receiving the 

contact information for all 

Putative Class Members 

Plaintiff shall send a copy of the Court-approved Notice 

and Consent Form to the putative class members by First 

Class U.S. Mail to the last known address provided to 

Plaintiff by Defendant or (if applicable) the most recent 

address provided for a putative class member by the United 

States Postal Service’s NCOALink service; Plaintiff may 

send the Court-approved Text Message Notice of 

Collective Action to the putative class members by text 

message to their respective last known personal phone 

number(s), if any, provided to Plaintiff by Defendant; for 

any putative class members for whom Defendant has not 

provided a personal phone number, Plaintiff may send a 

copy of the Court-approved Notice and Consent Form to 

such putative class member by email to the putative class 

member’s personal email address provided to Plaintiff by 

Defendant; and Plaintiff may make the Notice and Consent 

Form available on a website containing only the Notice and 

Consent Form and permitting the return of electronic 

signatures on the Consent Form. Plaintiff shall not use any 
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means to publicize the website or direct putative class 

members or anyone else to the website, other than as 

provided for in this Order. 

Within 5 days of the initial 

mailing of the Notice and 

Consent Forms 

Plaintiff shall file an Advisory with the Court indicating 

the date of the initial mailing of the Notice and Consent 

Form.  Concurrently with the filing of the Advisory, Class 

Counsel shall provide Defendant’s counsel with a list of 

the putative class members to whom Plaintiff sent notice, 

including for each such putative class member the date 

sent, method of delivery of the notice and the contact 

information used to send the notice. 

60 days from the initial 

mailing of the Notice and 

Consent Forms to Putative 

Class Members 

The putative class members shall have 60 days from the 

date of mailing of the Notice and Consent Form to return 

their signed Consent forms to Plaintiff for filing with the 

Court (the “Notice Period”).   

No later than 5 business days 

after the close of the Notice 

Period 

Plaintiff shall deactivate the website solely dedicated to 

disseminating notice. 

No later than 15 days after the 

close of the Notice Period 

All Consents to Join shall be filed with the Court, provided 

such Consents to Join were timely signed within the Notice 

Period. 

 

It is further ORDERED that, other than as described in this Order, neither Party may 

send any information relating to this lawsuit or otherwise communicate with putative class 

members about matters related to this lawsuit except to verify addresses as provided herein or 

respond to inquiries initiated by putative class members.  

Finally, it is ORDERED that the parties shall submit their joint proposed scheduling 

recommendations, no later than 15 days after the close of the notice period. The parties shall 

submit their proposed scheduling recommendations no later than March 31, 2020.  
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It is further ORDERED that Plaintiff’s Motion for Conditional Certification and 

Judicially-Supervised Notice Under Section 216(b) is DENIED as MOOT. (Doc. 17) 

It is so ORDERED. 

SIGNED this 11th day of December, 2019. 

 

 

RONALD C. GRIFFIN 
UNITED STATES MAGISTRATE JUDGE 
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