
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND-ODESSA DIVISION 

 
TIMOTHY W. REPASS and 
WILLIAM SCOTT McCANDLESS, 
Individually and On Behalf of All 
Others Similarly Situated, 

Plaintiff, 

vs. 

TNT CRANE AND RIGGING, INC., 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§
§
§
§
§ 
§
§
§ 
 

NO. 7:18-CV-107-DC 

 
DEFENDANT TNT CRANE & RIGGING, INC.'S RESPONSE TO  

PLAINTIFFS' MOTION TO COMPEL DISCOVERY 

I.  Introduction 

 This is a collective action under the FLSA.1   Defendant TNT Crane & Rigging, Inc. 

(“TNT” or “Defendant”) produced over 5,800 pages of relevant records in this case, however, after 

a failed mediation, Plaintiffs have attempted to use discovery to harass Defendant and to force 

settlement by seeking information and documents that are neither relevant nor proportional to the 

needs of the case.  On October 1, 2019, Plaintiffs served Plaintiffs’ First Set of Requests for 

Production and a first set of Interrogatories.  Only two days later, on October 3, 2019, a second set 

of Requests for Production was served, and less than a week later, Plaintiffs served three Requests 

for Entry onto Land.   In total, within the span of 10 days, Plaintiffs served 109 Requests for 

                                                 
1 Plaintiffs Timothy W. Repass and William Scott McCandless (“Plaintiffs”) have also alleged claims under New 
Mexico law. 
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Production, 22 interrogatories, Requests for Entry Upon Land for three of Defendant’s facilities, 

and 20 30(b)(6) deposition topics with associated requests for documents.  Defendant timely 

responded to each of these sets of discovery.  During the course of the Parties’ meet and confers, 

Defendant agreed to supplement its responses to both Plaintiffs’ Requests for Production and 

Interrogatories, and as of the date of this filing has supplemented its Responses to Plaintiffs’ 

Interrogatories and Requests for Production and produced additional documents.  For the reasons 

contained within, Plaintiffs’ Motion to Compel Discovery should be denied. 

II. Arguments and Authorities 

 A. Scope of Discovery 

 Under the Federal Rules of Civil Procedure, “[p]arties may obtain discovery regarding any 

non-privileged matter that is relevant to any party’s claim or defense and proportional to the needs 

of the case…” FED. R. CIV. P. 26(b)(1) (emphasis added).  When determining whether the 

requested discovery is proportional to the needs of the case, the Court should consider “the 

importance of the issues at stake in the action, the amount in controversy, the parties’ relative 

access to relevant information, the parties’ resources, the importance of the discovery in resolving 

the issues, and whether the burden or expense of the proposed discovery outweighs its likely 

benefit.” Id.   

 B. Plaintiffs Did Not Meet and Confer In Good Faith 

 Before filing a motion to compel, a party must meet and confer in good faith in an effort to 

obtain discovery without court action.  FED. R. CIV. P. 37(a)(1).  Indeed, under this Court’s local 

rules, “the court may refuse to hear or may deny a non-dispositive motion unless the movant 

advises the court within the body of the motion that counsel for the parties have first conferred in 

good-faith to resolve the matter by agreement, and, further certifies the specific reason that no 
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agreement could be made” Rule CV-7I(i) (emphasis added).  Defendant has engaged in the meet 

and confer process with Plaintiffs and agreed to supplement both its document production and its 

responses to Plaintiffs’ Interrogatories and Requests for Production.  Defendant has been working 

diligently to do so, and, as of the date of this response, has produced documents and served 

supplemental responses to Plaintiffs’ Interrogatories and Requests for Production.   Had Plaintiffs 

merely contacted Defendant regarding the status of its supplemental responses and document 

production, Defendant could have advised of its progress and the instant motion practice could 

have been avoided.  Plaintiffs have therefore not attempted to meet and confer with Defendant in 

good faith to narrow the scope of the issues they have raised with the Court in their Motion to 

Compel, resulting in a waste of both the time and resources of the Court and of Defendant.   

C. Defendant Has Supplemented Much of the Discovery Raised in Plaintiffs’ 
Motion 

 
Defendant agreed to supplement, and has provided the majority of the requested 

information as of the date of this filing, for most of the categories of information covered by 

Plaintiffs’ Motion to Compel.   Defendant has, as of the date of this filing, provided a privilege log 

and supplemented Interrogatories 4, 7, 8, 10, 12, 15, 17, 18, and 19 and Request for Production 

Nos.14, 16, 17, 17, 22, 37, and 69.  

 D. Defendant’s Objections are Proper 

 Plaintiffs assert that Defendant has asserted general objections at the beginning of each of 

its Responses to each of Plaintiffs’ sets of Interrogatories and Requests for Production.  This, 

however, is untrue and misleading.  Defendant has specifically objected to certain of the 

“Instructions and Definitions” set forth by Plaintiffs at the beginning of each of Plaintiffs’ sets of 

discovery.    For instance, Defendant objects to Plaintiffs’ definitions of “YOU,” “YOUR,” 

“DEFENDANT,” “TNT CRANE AND RIGGING, LLC,” and “PERSON” as each definition, as 
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worded, could include persons who are not parties to the lawsuit and could be interpreted to 

encompass Defendant’s attorneys.  Defendant was specific in its objection to these particular 

definitions, as it was with other of Plaintiffs’ definitions and instructions.  These objections are not 

“general” in nature and are appropriate. 

 Furthermore, the use of phrase “to the extent” in Defendant’s objections is appropriate.  

Plaintiffs’ requests and definitions are vague and ambiguous, and Defendant objected to these 

ambiguous requests and definitions “to the extent” the requests and definitions include information 

that is outside of the scope of discovery in this matter.  For each objection for which Defendant 

used the phrase “to the extent,” it explained its use of that phrase and the reason for the limitation.   

E.  Plaintiffs’ Requests for Production and Interrogatories Seek Irrelevant 
Information and are Not Proportional to the Needs of this Case  

 
 Plaintiffs have served massive amounts of discovery that seek irrelevant information that 

is not proportional to the needs of this case. Plaintiffs assert that Defendant asserts “formulaic 

responses” that the discovery is not proportional to the needs of the case, seeks irrelevant 

information, is overbroad, and is not appropriately limited in time.  However, Defendant was 

forced to assert these objections to the majority of Plaintiffs’ discovery, as nearly every Request 

for Production and Interrogatory is overbroad, seeks irrelevant information, and is not proportional 

to the needs of this case. 

  1. Plaintiffs’ Discovery is Overbroad in Time 

Many of Plaintiffs’ interrogatories and requests for production seek information pre-dating 

the relevant time period under the FLSA.   For instance, Interrogatory No. 21 requests the identity 

of all Crane Operators who performed work in New Mexico without any time limitation, and 

Interrogatory No. 22 requests the identity of every crane operator who worked for Defendant in 

New Mexico from June 19, 2009 to the present.  See Ex. A – First Set of Interrogatories.  Based 
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on meet and confer discussions, Defendant anticipates Plaintiffs will argue that a temporal scope 

of June 2009 is relevant because they assert a “continuing course of conduct” under the New 

Mexico Minimum Wage Act. But see id. § 37-1-5 (providing that a “civil action to enforce any 

provision of Chapter 50, Article 4 [of New Mexico Statutes] shall be commenced within 3 years 

after a violation last occurs.”).2 As Defendant employed no crane operators in New Mexico before 

2013, any information before 2013 is irrelevant to Plaintiffs’ NMMWA claims, regardless of any 

theory of continuing violation.  In addition, Plaintiffs’ First Amended Complaint asserts no 

allegations regarding conduct prior to June 2015, and expressly limits the claims to 3 years before 

the complaint.  (Doc. 12 ¶ 68).  In fact, Plaintiffs have moved the court for leave to file an amended 

complaint to cure these deficiencies in Plaintiffs’ allegations supporting Plaintiffs’ NMMWA 

claims. (Doc. 61).   Because of the over breadth of the time period in Plaintiffs’ Requests for 

Production and Interrogatories, Defendant was forced to object that each Request or Interrogatory 

sought irrelevant information, was not proportional to the needs of the case, and was overbroad in 

time. 

The District of New Mexico has denied a motion to compel documents spanning back more 

than 3 years in a lawsuit involving claims that the defendant violated the NMMWA by failing to 

pay for all hours worked. See Olivo v. Crawford Chevrolet, Inc., 10-782 BB/LFG, 2011 WL 

12687969 (D.N.M. Apr. 20, 2011), objections denied and order affirmed, 2011 WL 13137328 

(D.N.M. Sept. 20, 2011).   The defendants in Olivo objected to the plaintiffs’ request for pay 

                                                 
2  The statutory period for a “continuing course of conduct” is not stated in § 50-4-32 and has not 

been addressed by the New Mexico Supreme Court. New Mexico Representative Al Park 
introduced New Mexico H.B. 589 on February 18, 2011, to add clarifying language to section 
50-4-32, indicating that a claim for a continuing course of conduct is “not to exceed a period 
of four years preceding the date of the last violation.” 2011 Bill Text NM H.B. 589.  However, 
the issue of the maximum period of recovery need not be decided for purposes of this motion, 
as Plaintiffs have asserted no factual basis to find a course of conduct began prior to June 2015.  
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records spanning beyond the 3-year statutory period provided in N.M. Stat. § 37-1-5 and argued 

that the requested information was “overly broad, unduly burdensome, and not reasonably 

calculated to lead to the discovery of admissible evidence.” 2011 WL 12687969, at *1. Defendants 

argued that their production of pay records applicable to the 3-year statutory period was sufficient. 

Id. The court rejected plaintiffs’ argument that they were entitled to records beyond the 3-year 

period pursuant to a “continuing violation” theory under the NMMWA. Id. at *2, 4. The court 

explained that “providing the additional years of discovery on a continuing violation theory is 

inappropriate because a continuing violation theory was not pled, and discovery into that area 

could be used as a means to expand the current scope of the lawsuit.” Id. at *4. The court concluded 

that in striking the “proportionality balance,” defendants will not be required to produce “seven 

years of records” because “the 3 years provided is sufficient and an appropriate balance.” Id.  

In this case, Plaintiffs have not asserted any facts to support a violation prior to the 3-year 

period.   Plaintiffs are attempting to use discovery as a fishing expedition to uncover new claims.  

This approach to discovery has been expressly rejected by federal courts.  See, e.g., H&R Block 

Ltd. v. Housden, 186 F.R.D. 399, 401 (E.D. Tex. 1999) (holding that courts should avoid “stirring 

up” litigation); McBride v. Medicalodges, Inc., 250 F.R.D. 581, 586 (D. Kan. 2008) (noting that 

where the “relevancy of the discovery request is not readily apparent on its face, the party seeking 

the discovery has the burden to show the relevancy of the request,” and granting motion for 

protective order concerning 30(b)(6) deposition where plaintiffs failed to prove the relevancy of 

the noticed topics).  For these reasons, Defendant’s objections to Plaintiffs’ discovery were 

appropriate and should be upheld, and discovery should be limited to the 3-year period starting 

June 18, 2015, as information and records prior to that period are irrelevant for purposes of this 

case. 
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2. Plaintiffs’ Requests for Text Messages and Video Footage are 
Overbroad and Unduly Burdensome, and Not Proportionate to the 
Needs of This Case 

 
 Plaintiffs request video footage of each yard (Request Nos. 9, 107-108).  Defendant has 

specifically explained in its objections to each of these Requests the burden associated with 

collecting and producing video footage.   The burden of producing the requested video footage far 

outweighs the minimal benefit to Plaintiffs of obtaining the footage.  Defendant’s Midland yard 

has seven cameras with approximately one terabyte of information.  Defendant’s Houston yard has 

over 20 different cameras and each camera would require an individual download.  Moreover,   

obtaining the material from Defendant’s San Antonio yard would be similarly difficult and 

burdensome, as it would require assessing each individual camera and downloading its recordings.  

Between the Houston and San Antonio branches, there are approximately 40 cameras total..  

However, Defendant has agreed to work with Plaintiffs to identify specific dates and times of video 

footage that Defendant can produce, and has supplemented its response to so state. 

 Similarly, Plaintiffs’ request for text messages (Request No. 72) is overbroad and not 

proportionate to the needs of this case.   Plaintiffs request text messages between “similarly situated 

class members and their supervisors.”  Defendant has already agreed to provide relevant text 

messages between opt-in Plaintiffs and their supervisors.  These text messages will provide the 

relevant communication and information Plaintiffs are seeking.  The marginal benefit of receiving 

text messages between other individuals, who are not parties to this case, is far outweighed by the 

burden to Defendant of searching for and producing these text messages and the privacy concerns 

of those third parties. 

  3. Plaintiffs’ Discovery Seeks Irrelevant Documents 

 Plaintiffs assert that several of their Requests for Production seek to obtain information 
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regarding Plaintiffs’ working time (Request Nos. 9, 39, 42, 53, 54, 73-106, 107-108).  However, 

most of the categories of documents requested by Plaintiffs have no bearing on the time spent 

working by Plaintiffs.  For instance, Request Nos. 42, 53, and 54 request customer invoices for 

work performed by Plaintiffs.  Invoices to customers do not show the times Plaintiffs were working 

on those customers’ sites.   Request No. 39 vaguely seeks “documents showing the locations where 

services were rendered by Plaintiff,” to which Defendant referred Plaintiffs to timesheets, which 

in many instances indicate the locations of work.  Defendant has already produced timesheets, 

which show working time.  Further, Request No. 69 seeks GPS tracking information for vehicles 

Defendant provided.  Defendant does not have in its possession GPS tracking data for vehicles it 

provided to Plaintiffs, and has so stated in its response.  

 Finally, Plaintiffs seek Master Service Agreements between Defendant and its customers 

(Request Nos. 55 and 57).  Plaintiffs assert that these agreements will show that Defendant’s 

customers did or did not agree to pay travel time for Plaintiffs, however, this is irrelevant to a 

determination of whether Defendant properly paid Plaintiffs for their travel time.  Compensation 

by Defendant’s customers for Plaintiffs’ travel time does not determine whether Plaintiffs travel 

time was legally compensable and should have been or was in fact paid by Defendant.  In addition, 

the Master Service Agreements contain confidential business information of both Defendant and 

its customers.  For these reasons, Defendant should not be compelled to produce them. 

4. Plaintiffs’ Requests for Entry upon Land are Unduly Burdensome and 
Not Proportionate to the Needs of this Matter 

 
 Like Plaintiffs’ other forms of discovery in this matter, Plaintiffs’ Requests for Entry Upon 

Land for Defendant’s San Antonio, Houston, and Midland yards seek irrelevant information and 

are not proportionate to the needs of this case.  Plaintiffs’ requests for entry to three of Defendant’s 

yards would interrupt the daily business operations of Defendant and expose Defendant’s 
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confidential business information.   Furthermore, the information Plaintiffs claim to seek by 

inspection can be obtained through a less intrusive and burdensome discovery vehicle, namely a 

deposition.   

 Courts have held that the burden to enter a party’s premises is higher than the mere 

production of documents.  “Before compelling an inspection of the responding party's property, 

‘the degree to which the proposed inspection will assist the moving party and its search for truth 

must be weighed against the hardships and hazards created by the inspection.’ ” Dittmar v. Kroger 

Texas, L.P., No. 3:14-CV-3501-G-BN, 2015 WL 11019135, at *4 (N.D. Tex. June 9, 2015) 

(quoting Jones v. Gen. Growth Props., Inc., Civ. A. No. 11-681-SDD-RLB, 2013 WL 2948151, 

at *2 (M.D. La. June 14, 2013)) (citing Belcher v. Bassett Furniture Indus., Inc., 588 F.2d 904, 

908 (4th Cir. 1978) (“Since entry upon a party's premises may entail greater burdens and risks than 

mere production of documents, a greater inquiry into the necessity for inspection would seem 

warranted.”)). 

In Belcher, the Court further stated:  

Since entry upon a party's premises may entail greater burdens and 
risks than mere production of documents, a greater inquiry into the 
necessity for inspection would seem warranted. We therefore reject 
the plaintiffs' contention that the inspection in this case must 
necessarily be governed by the general relevancy standard of rule 
26(b). Rule 26(c) expressly provides that “for good cause shown,” 
the court may “protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense” by either 
denying inspection or by appropriate restrictions on the inspection. 
Under this subsection, the degree to which the proposed inspection 
will aid in the search for truth must be balanced against the burdens 
and dangers created by the inspection. 

Belcher v. Bassett Furniture Indus., Inc., 588 F.2d 904, 908 (4th Cir. 1978) (footnotes 

omitted).  Here, the requested inspection of three of Defendant’s work sites would unfairly annoy, 

harass, and burden Defendant by interrupting Defendant’s daily business operations and 
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potentially exposing Defendant’s confidential business information. 

III. Conclusion 

 For the foregoing reasons, Defendant respectfully requests that the Court deny Plaintiff’s 

Motion to Compel Discovery. 

 
 
Dated December 13, 2019 

 

 
 
Respectfully submitted, 

/s/ G. Mark Jodon 
G. Mark Jodon 
Texas State Bar No. 10669400 
mjodon@littler.com 
Jonathan A. Sprague 
Texas State Bar No. 24075113 
jsprague@littler.com  
LITTLER MENDELSON, P.C. 
1301 McKinney Street, Suite 1900 
Houston, Texas  77010 
713.951.9400 
713.951.9212 (Fax) 

ATTORNEYS FOR DEFENDANT 
TNT CRANE AND RIGGING, INC. 
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CERTIFICATE OF SERVICE 

I certify that the foregoing document was filed on December 13, 2019, using the Court’s 
CM/ECF system which will send electronic notification to all counsel of record: 

 
Edmond S. Moreland, Jr. 

MORELAND VERRETT, P.C. 
700 West Summit Drive 

Wimberley, Texas  78676 
Edmond@morelandlaw.com 

 
Daniel A. Verrett 

MORELAND VERRETT, P.C. 
The Commissioners House at Heritage Square 

2901 Bee Cave Road, Box L 
Austin, Texas  78746 

Daniel@morelandlaw.com 
 

 
 

       /s/ G. Mark Jodon     
       G. Mark Jodon 
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