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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND/ODESSA DIVISION 

 

TIMOTHY W. REPASS and 

WILLIAM SCOTT McCANDLESS, 

Individually and On Behalf of All 

Others Similarly Situated, 

 

Plaintiffs, 

 

v. 

 

TNT CRANE AND RIGGING, INC. 

 

Defendant. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§

§ 

§ 

 

 

 

Civil Action No.  

 

MO:18-CV-00107-DC-RCG 

 

 

 

 

PLAINTIFFS’ OPPOSED MOTION TO COMPEL DISCOVERY 

 

 

This is an overtime case under the FLSA and New Mexico Minimum Wage Act.   The 

Plaintiffs are crane operators.  The Plaintiffs claim they worked off-the-clock during overtime 

hours and were not paid for all of their time worked.  On October 1, 2019, Plaintiffs served their 

first set of written discovery.  Defendant’s Responses to Plaintiff Repass’s First Set of 

Interrogatories (Rogs) and Plaintiffs’ First Requests for Production (RFP) are attached as Exhibits 

A and B, respectively.  Plaintiffs served their Second RFP on October 3.  Defendant’s Responses 

to Plaintiffs’ Second RFP are attached as Exhibit C.  Plaintiffs served Requests for Entry onto 

Land on October 9.  Defendant’s Responses to Plaintiffs’ Requests for Entry are attached hereto 

as Exhibit D.   Plaintiffs have attempted to meet and confer regarding discovery disputes.  A 

chronological collection of those communications is attached as Exhibit E.  In short, on November 

12, Plaintiffs’ counsel sent a detailed letter to Defendant’s counsel asking for Defendant to 

supplement its responses and to let him know Defendant’s position by November 20.  Defendant’s 

counsel responded on the afternoon of November 20, and indicated that Defendant would 
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supplement by the end of that week, or by the following week.  To date, Defendant has neither 

supplemented as promised nor further communicated about its intention to supplement or amend 

its discovery responses.   

Defendant’s responses are evasive and incomplete. Defendant indicated that it intended to 

begin document production in this case on November 11 (e.g., Exh. B), but has not done so; and 

Defendant’s counsel indicated that it would begin supplementing its responses by the week of 

November 25 (Exh. E), but has not done so. Plaintiffs therefore request that this Court enter an 

order requiring Defendant to respond fully to their written discovery.  This Court has compelled 

similar discovery in FLSA cases.  See Kilmon v. Saulsbury Industries, Inc., MO:17-CV-99, 2018 

WL 5800757, at *7 (W.D. Tex. Feb. 28, 2018) (Counts, J.); Crow v. Defendant Services, Inc., No. 

MO:15-CV-00149-RAJ-DC, 2016 WL 9776368 (W.D. Tex. June 6, 2016) (Counts, M.J.). 

II. ARGUMENT AND AUTHORITIES 

“Parties may obtain discovery regarding any nonprivileged matter that is relevant to any 

party’s claim or defense ….” FED. R. CIV. P. 26(b)(1). This includes discovery of: “[1] the 

existence, description, nature, custody, condition, and location of any documents or other tangible 

things and [2] the identity and location of persons who know of any discoverable matter.” See 

FED. R. CIV. P. 26, Comm. Notes on 2015 Amendment.  Though limits do exist, courts “interpret 

liberally the discovery provisions of the Federal Rules of Civil Procedure to encourage the free 

flow of information among litigants ….” Heidelberg Americas, Inc. v. Tokyo Kikai Seisakusho, 

Ltd., 333 F.3d 38, 41 (1st Cir. 2003).  Federal Rule of Civil Procedure “37 allows [a motion to 

compel] when a party fails to answer an interrogatory under Federal Rule of Civil Procedure 33 or 

respond to a request for production [or inspection] under Federal Rule of Civil Procedure 34, 

provided such discovery requests are within the scope of Rule 26(b).”  Kilmon, 2018 WL 5800757, 

*2.  “’[A]n evasive or incomplete disclosure, answer, or response must be treated as a failure to 
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disclose, answer, or respond’ under Rule 37.”  Id., (quoting Fed. R. Civ. P. 37(a)(4)). “The party 

resisting discovery must show specifically how each discovery request is not relevant or otherwise 

objectionable.”  Kilmon, 2018 WL 5800757 at *2 (citing McLeod, Alexander, Powel & Apffel, P.C. 

v. Quarles, 894 F.2d 1482, 1485 (5th Cir. 1990)). 

A. Defendant’s General Objections are Improper 

Each set of Defendant’s responses to Plaintiffs’ Rogs and RFPs begin with general 

objections.  But objections to discovery requests must be separately stated, and blanket, global, or 

generalized objections are impermissible. Johnson v. Kraft Foods North Am., Inc., 236 F.R.D. 535, 

538 (D. Kan. 2006). As courts have repeatedly pointed out, such general objections are improper: 

General objections … are meaningless and constitute a waste of time for opposing 

counsel and the court. In the face of such objections, it is impossible to know 

whether information has been withheld and, if so, why.  

Weems v. Hodnett, No. 10-CV-1452, 2011 WL 3100554, at *1-*2 (W.D. La. Jul. 25, 2011) (citing 

Ace USA v. Union Pacific, No. 09-2194, 2010 WL 4629920 (D. Kan. 2010)); see also Cotracom 

Commodity Trading Co. v. Seaboard Corp., 1998 WL 231135, at *1 (D. Kan. May 6, 1998); In re 

Shopping Carts Antitrust Litig., 95 F.R.D. 299, 305–06 (S.D.N.Y.1982).  That a general objection 

is improper and results in waiver is not “‘news’ to a responding party.” Eureka Fin. Corp. v. 

Hartford Accident & Indem. Co., 136 F.R.D. 179, 182 (E.D. Cal. 1991).1   

 
1 See also Ritacca v. Abbott Labs., 203 F.R.D. 332, 335 (N.D. Ill. 2001) (treating defendant’s 

general objections as if they were never made); Starlight Int'l, Inc. v. Herlihy, 181 F.R.D. 494, 497 

(D. Kan. 1998) (same). Howard v. Segway, Inc., 2013 WL 869955 (N.D. Okla. Mar. 7, 2013) (“A 

litany of general objections is insufficient to meet the responding party's burden in substantiating 

its objections to discovery.”); Wyatt v. ADT Sec. Servs., Inc., 2011 WL 1990473, *2 n. 1 (N.D. 

Okla. May 23, 2011) (“It is not appropriate to expect the court to sift through general objections 

to determine which ones might apply to a particular topic.”); Novelty, Inc. v. Mountain View Mktg., 

Inc., 265 F.R.D. 370, 375 (S.D. Ind. 2009) (“‘[G]eneral Objections’ made without elaboration, 

whether placed in a separate section or repeated by rote in response to each requested category, are 

not ‘objections’ at all—and will not be considered”). 
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Further, Defendant objects throughout their responses “to the extent that ….” Exs. A, B, 

C. Like other general objections, “to the extent” objections are “worthless for anything beyond 

delay of the discovery” and that courts have “deemed such … objections waived or declined to 

consider them as objections at all.” Johnson v. Kraft Foods North Am., Inc., 236 F.R.D. 535, 538 

(D. Kan. 2006); see also Heller v. City of Dallas, 303 F.R.D. 466, 483 (N.D. Tex. 2014) (collecting 

cases). 

Defendant’s general and “to the extent” objections should be deemed waived, and it should 

be permitted to rely only upon proper, specific objections (if it has asserted any). Flava Works, Inc. 

v. Gunter, 2013 WL 5770558 (N.D. Ill. Oct. 24, 2013) (disregarding general objections and 

ordering defendants to produce documents and information withheld over general objections). 

B. Defendant’s Formulaic Objections are Improper 

Nearly every single one of Defendant’s responses begin with a formulaic response 

consisting of (1) “TNT objects to this Interrogatory as not proportional to the needs of the case” 

and (2) some version of an objection that the request “seeks irrelevant information, is overbroad, 

and is not appropriately limited as to time.”  Defendant lodges either or both of these formulaic 

objections (or something similar) to almost every single interrogatory and request for production 

without regard to the question being asked. Defendant lodges them, for example, to such questions 

as identity of persons with discoverable information (Rog 2), a description of all compensation to 

each Plaintiff (Rog 6), questions about time tracking and reporting policies and procedures (Rog 

7), organizational charts (RFP 16-18), Plaintiffs’ pay records (RFP 36), Plaintiffs’ work schedules 

(RFP 37), and employee training and policies for overtime (RFP 45). 

These generic, boilerplate objections employed by Defendant are “improper and 

ineffective.” Heller v. City of Dallas, 303 F.R.D. 466, 483 (N.D. Tex. 2014). “[S]imply objecting 

to requests as ‘overly broad, burdensome, oppressive and irrelevant,’ without showing ‘specifically 
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how each [request] is not relevant or how each question is overly broad, burdensome, or 

oppressive,’ is inadequate to ‘voice a successful objection.’” Id. at 484 (quoting Quarles, 894 F.2d 

at 1484-86).  The reasoning applies whether or not Defendant provided any answer or production 

to an individual request. The inclusion of such boilerplate objections is “‘manifestly confusing (at 

best) and misleading (at worse), and has no basis at all in the Federal Rules of Civil Procedure.’” 

Id., at 486-87 (quoting Spring Commc’ns Co., L.P. v. Comcast Cable Commc’ns, LLC, 2014 WL 

54544, at *2 (D. Kan. Feb. 11, 2014)); see also Tomlinson v. Combined Underwriters Life Ins. Co., 

No 08-CV-259-TCK-FHM, 2008 WL 4601578, at *1 (N.D. Okla. Oct. 16, 2008).  Defendant’s 

boilerplate objections obfuscate its answers and its refusals to answer. These objections should be 

overruled or deemed waived. 

C. Defendant Has Not Provided a Privilege Log or Indicated Whether Documents are 

Being Withheld 

 

Defendant also has not indicated if any information or documents are being withheld over 

claims of privilege and has produced no privilege log for documents withheld under any claim of 

privilege, despite making privilege objections.  The 2015 amendments to Rule 34 make clear that 

a party asserting any “objection must state whether any responsive materials are being withheld 

on the basis of that objection.” FED. R. CIV. P. 34(b)(2)(C).  Rule 26(b)(5)(ii) requires that a party 

withholding materials from discovery must describe any withheld materials in a manner sufficient 

to enable other parties to assess the claim. Such information includes, at a minimum: the Bates 

number of the document, the privilege asserted, the author or source, recipient, persons receiving 

copies, date, document title, document type, document traits, number of pages, and any other 

relevant information. See Horton v. U.S., 204 F.R.D. 670, 673 (D. Colo. 2002).  Defendant’s 

responses do not specifically indicate whether materials are being withheld in the first place, and 

if so, what they are. See Ofrafanam v. AT&T Mobility Svcs., LLC, No. 3:12-cv-976-B (BF), 2013 
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WL 2391522, at *3 (N.D. Tex. Jun. 3, 2013) (“Plaintiff is entitled to an unequivocal representation 

by Defendant, under oath, that no additional responsive information or materials exist.”).  

Defendant should (a) produce a privilege log of withheld materials, (b) amend each of its responses 

to specifically indicate what responsive materials are being withheld, and (c) unequivocally state 

if Defendant contends it has no responsive information or materials for each request. 

D. Defendant’s Deficient Responses to Specific Discovery Requests 

1. Information regarding document destruction 

Plaintiffs seek information regarding pertinent documents that have been destroyed or are 

no longer available. [Rog 4].  Defendant has simply stated that “TNT no longer has access to 

certain records related to its fuel tracking system with respect to certain time periods for its San 

Antonio or Midland yards[,]” but does not state the “description of contents, date of destruction, 

and reason for destruction,” as requested in the interrogatory.  Courts have held that similar 

information is discoverable.  E.g., Newman v. Borders, Inc., 257 F.R.D. 1, 3 (D.D.C. 2009) (“That 

a party’s document retention policies . . . may be a fit subject of discovery cannot be gainsaid.”). 

2. Information regarding Defendant’s wage and hour policies and practices 

Plaintiffs seek information regarding Defendant’s compensation, time tracking, and 

overtime policies.  [Rogs 7, 8, 10, 12].  The central issue in this case is whether the Plaintiffs’ off-

the-clock time is compensable.  Defendant’s information and documents relating to its 

compensation and time tracking policies and practices are thus central to this case.  Yet Defendant 

has responded in vague terms by stating the Plaintiffs are required to accurately track and record 

time, that “[c]ertain branches may also send memos regarding time or pay practices,” and “TNT 

complies with all applicable . . . wage and hour laws[.]”    But Defendant does not identify or 

describe any specific policies and procedures, how they have changed over time, how they are 

communicated to the Plaintiffs, or the documents that contain them, including the contents of the 
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hypothetical memos.  The Court should order Defendant to fully respond to these interrogatories 

and produce documents identified in response.2 

3. Identity of individuals with knowledge of relevant facts 

Defendant has withheld the identities and contact information of witnesses possessing 

knowledge concerning this matter.  Defendant has not identified employees involved in setting pay 

practices [Rogs 15 and 19] or workers who performed work in New Mexico and when they worked 

there [Rog 21 and 22].  For the first category, Defendant says “certain Branch Managers” set the 

pay practices, and as for the second, Defendant simply points to the list of crane operators who are 

potential plaintiffs in the FLSA case that it produced pursuant to the conditional certification order.  

But “certain Branch Managers” is not an identification of those managers, and the putative FLSA 

plaintiff list does not indicate who worked in New Mexico and when they worked there.  Plaintiffs 

have pleaded New Mexico claims and intend to move for Rule 23 certification for those claims.  

The individuals who worked in New Mexico have knowledge relevant to that inquiry. 

Courts “almost universally” permit FLSA plaintiffs to obtain discovery regarding similarly 

situated employees, even before conditional certification. See Hammond v. Lowe’s Home Centers, 

Inc., 216 F.R.D. 666, 673 (D. Kan. 2003); see also Whitehorn v. Wolfgang’s Steakhouse, Inc., No. 

09 Civ. 1148(LBS), 2010 WL 2362981, at *2 (S.D.N.Y. Jun. 14, 2010) (collecting cases).  Here, 

the Court has conditionally certified a FLSA class; but, Defendant has responded to these 

interrogatories by pointing to the list of putative FLSA plaintiffs.  But by doing so, they have 

essentially buried the individuals responsive to these interrogatories and thus not responded. 

4. Information regarding Defendant’s food faith and reasonableness defense 

Plaintiffs have requested information relevant to Defendant’s good faith defense.  [Rogs 

 
2 Plaintiffs have also asked Defendant to produce all documents identified in response to any interrogatory.  

[RFP 3]. 
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17, 18, RFP 63].  In lieu of responding, Defendant “contends that it acted in good faith.”  But that 

is not a reason as to why it contends it did so or whether or not TNT relied on the advice of legal 

counsel and, if so, who that counsel was, as these interrogatories request.  The good faith defense 

is an affirmative defense on which the Defendant bears a “substantial” burden of proof.  See, e.g., 

Mireles v. Frio Foods, Inc., 899 F.2d 1407, 1415 (5th Cir. 1990).  Information on Defendant’s 

defenses is clearly discoverable.  See, e.g., Crow, 2016 WL 9776368 at *8 (compelling production 

of “responsive information and documents regarding exemptions and defenses that apply to all 

class members.”).  The Court should compel Defendant to produce all responsive information.   

5. Documents relating to the Plaintiffs’ work time 

Defendant appears to contend in this case that the Plaintiffs’ work is not compensable 

because it neither knew nor could have known that the Plaintiffs were performing pre- and post-

shift work.  Plaintiffs dispute Defendant’s claims of ignorance.  “Management has a duty to 

‘exercise its control and see that the work is not performed if it does not want it to be performed. 

It cannot sit back and accept the benefits without compensating for them.’” Falcon v. Starbucks 

Corp., 580 F.Supp.2d 528, 533 (S.D. Tex. 2008) (quoting 29 C.F.R. § 785.13).  Plaintiffs have 

propounded numerous requests for production designed to test the Defendant’s theory.  

Specifically, Plaintiffs have requested video footage [RFP 9, 107-08] and documents relating to 

the inventory of materials that the crane operator Plaintiffs would have needed to perform their 

jobs and, during the course of their work, obtained (usually from Defendant’s various yards) prior 

to proceeding to their job sites [RFP 73-106]. 

Plaintiffs seek their overtime pay for their compensable drive time.  Plaintiffs have 

requested documents that would reflect the location of the Plaintiffs’ work to enable to them to 

calculate their drive times.  [RFP 39, 42, 53, 54].  RFP 39 requests documents reflecting the 

Plaintiffs’ work locations, and RFP 42, 53, and 54 request customer invoices for work performed 
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by Plaintiffs.  This Court has compelled the production of identical records, labeling them 

“[r]outine FLSA [d]iscovery.”3  See Kilmon, 2018 WL 5800757, at *7; Crow, 2016 WL 9776368, 

at *7; Guajardo v. Bird Electric, LLC, MO:18-CV-025-DC-RCG, Dkt. 76, *1 (June 14, 2019) 

(Griffin, M.J.) (order compelling production of, among other things, customer invoices, attached 

as Exhibit F); see also 29 CFR § 216.6(b) (requiring employers to retain “all customer orders or 

invoices received”).  Similarly, Plaintiffs request any documents regarding GPS location 

information from the Plaintiffs’ work vehicles.  [RFP 69, 106-08]. 

6. Master Service Agreements between Defendant and its customers that cover work 

performed by Plaintiffs 

Plaintiffs also seek the Master Services Agreements between Defendant and its customers 

that cover work performed by Plaintiffs.  [RFP 55, 57].   The Master Service Agreements are 

discoverable.  Plaintiffs claim that, in response to complaints about the off-the-clock work, 

Defendant’s managers indicated that they would not pay for drive time because Defendant’s 

customers did not pay for such work.  (E.g., Exhibit G, Repass Depo., 19:16-25).  The Master 

Service Agreements are relevant to whether this allegation is true.  See Guajardo, Dkt. 76, *2 

(ordering production of Master Service Agreement based on similar allegation). 

7. Communications related to the subject matter of this dispute 

 Plaintiffs seek text messages regarding wage and hour matters.  [RFP 72].  Plaintiffs agree 

to limit the request to text messages (1) involving similarly situated class members (crane 

 
3 Among other routine FLSA discovery matters that Defendant has refused to produce are organizational 

charts [RFP 16-18] and documents regarding pay, hours travel time, and job duties and responsibilities 

[RFP 14], all of which are clearly discoverable. See Perkins v. So. New England Tel. Co., 669 F.Supp.2d 

212, 216-17 (D. Conn. 2009) (FLSA case); see also Stambler v. Amazon.com, Inc., No. 2:09-CV-310 DF, 

2011 WL 10538668, at *8 (E.D. Tex. May 23, 2011); (finding relevant and compelling production of 

organizational charts); Cunningham v. Standard Fire Ins. Co., C.A. No. 07-cv-02538-REBKLM, 2008 WL 

2902621, at *2 (D. Colo. Jul. 24, 2008) (same); Beauchamp v. Flex-N-Gate, LLC, 357 F.Supp.2d 1010, 

1014-15 (E.D. Mich. 2005).  The Court should compel a complete response to these requests. 
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operators) or their supervisors and managers (2) regarding wage and hour matters.  Those 

communications are relevant to whether Defendant failed to compensate Plaintiffs for all hours 

worked and whether it did so willfully.  See Kilmon, 2018 WL 5800757 at *8 (ordering production 

of “documents containing written or oral communications concerning Defendant’s failure to pay 

overtime to similarly situated employees as Plaintiff within the limitations period defined by 

Plaintiff”). 

8. Requests for Entry onto Land 

 Pursuant to Rule 34(a)(2), Plaintiffs request entry onto Defendant’s three yards at issue in 

this case—Houston, San Antonio, and Midland.  Again, Defendant claims that its Branch 

Managers neither knew nor could have known that the Plaintiffs were working at its yards before 

driving to their job sites.  Plaintiffs wish to inspect, photograph, and/or video record the 

Defendant’s premises to test this theory.  To determine whether or not to permit inspection, courts 

consider “the degree to which the proposed inspection will aid in the search for truth must be 

balanced against the burdens and dangers created by the inspection.” Belcher v. Bassett Furniture 

Indus., Inc., 588 F.2d 904, 908 (4th Cir.1978).    In Banks v. Interplast Group, Ltd., No. Civ.A.V–

02–92, 2003 WL 21185685 (S.D. Tex., April 16, 2003), the court permitted an inspection of a 

workplace in a Title VII harassment case where whether the employer knew or should have known 

of the harassment is a key factual issue.  Id., *1. The plaintiff claimed that the employer’s 

supervisors knew about the harassment, particularly since their offices were in “close proximity to 

the locations where the harassment took place[.]” Id. Balancing the search for the truth versus the 

burdens and dangers of inspection, the court permitted inspection, noting that “[p]hotographs can 

make the presentation of evidence on physical distances and locations much clearer and more 

concise than verbal testimony alone and can easily resolve factual disputes regarding these 

matters.”  Id. (citing Belcher, 588 F.2d at 908); see also, Barrera v. MTC, Inc., NO.5:10-CV-665-
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XR, 2011 WL 13324030, *2 (W.D. Tex., Sept. 29, 2011) (permitting inspection of the employer’s 

premises in a FLSA case).   

III. CONCLUSION AND PRAYER 

 For these reasons, Plaintiffs respectfully requests that this Court order Defendant to 

respond to Interrogatory Nos. 7, 8, 10, 12, 15, 19, 17, 18, 21, and 22, and Request for Production 

Nos. 9, 14, 16, 17, 18, 22, 37, 39, 42, 53, 54, 55, 57, 69, 72, and 73-108, and to permit inspection 

in accordance with their Request for Entry Onto Land. 

Respectfully submitted, 

MORELAND VERRETT, P.C. 

 

By:_ /s/Edmond S. Moreland, Jr. 

Edmond S. Moreland, Jr. 

State Bar No. 24002644 

edmond@morelandlaw.com 

 

MORELAND VERRETT, P.C. 

700 West Summit Drive 

Wimberley, Texas 78676 

Telephone: (512) 782-0567 

Telecopier: (512) 782-0605 

 

 

Daniel A. Verrett 

State Bar No. 24075220 

daniel@morelandlaw.com 

MORELAND VERRETT, P.C. 

The Commissioners House at Heritage 

Square 

2901 Bee Cave Road, Box L  

Austin, Texas 78746 

 

 

ATTORNEYS FOR PLAINTIFF 
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CERTIFICATE OF CONFERENCE 

 

 I certify that I have attempted in good faith to resolve the disputes presented in this motion, 

but that Defendant has failed meaningfully to communicate about them, and it has not 

supplemented its interrogatory responses or supplemented (or even initiated) its document 

production.  (Exhibit E).  Consequently, Plaintiff presents this motion to the Court for 

consideration and determination. 

 

 

       /s/ Edmond S. Moreland, Jr.   

       Edmond S. Moreland, Jr. 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on this the 6th day of December 2019, I electronically submitted 

the foregoing document for filing using the Court’s CM/ECF system, which will serve a true 

and correct copy of the foregoing document upon counsel of record.  

 

 

        /s/ Edmond S. Moreland, Jr.   

       Edmond S. Moreland, Jr. 
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