
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

MIDLAND/ODESSA DIVISION 

 

TIMOTHY W. REPASS and WILLIAM 

SCOTT McCANDLESS, Individually 

and On Behalf of All Others Similarly 

Situated, 

 

Plaintiffs, 

 

v. 

 

TNT CRANE AND RIGGING, INC. 

 

Defendant. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§

§ 

§ 

 

 

 

Civil Action No.  

 

MO:18-CV-00107-DC-RCG 

 

 

 

 
PLAINTIFFS’ OPPOSED MOTION FOR  

LEAVE TO FILE SECOND AMENDED COMPLAINT 

 

Plaintiffs Timothy W. Repass and William Scott McCandless (“Named Plaintiffs” or 

“Plaintiffs”) on behalf of themselves and all others similarly situated file this Opposed Motion for 

Leave to File Second Amended Complaint.  

I. Factual and Procedural Background 

This is a wage and hour case involving off-the-clock overtime claims by crane operators 

against Defendant under the Fair Labor Standards Act (“FLSA”) and the New Mexico Minimum 

Wage Act.  The Court certified a collective action under section 16(b) of the FLSA, and Plaintiffs 

also seek class treatment under Rule 23 for Defendant’s violations of the New Mexico Minimum 

Wage Act.  The Plaintiffs filed their First Amended Complaint in this action on July 11, 2018.  

(Dkt. 12).  Plaintiffs’ First Amended Complaint is the current live Complaint in this case.   

In their First Amended Complaint, Plaintiffs allege violations of the New Mexico 

Minimum Wage Act.  N.M. Stat. §50-4-19, et seq.  Plaintiffs allege that Defendant engaged in a 

continuing course of conduct with respect to what the Plaintiffs claim are Defendant’s illegal pay 
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practices under the New Mexico Minimum Wage Act.  (Dkt. 12, ¶¶ 63(c) and 68).  Although 

Defendant has denied those allegations (Dkt. 16, ¶¶ 63 and 68), it did not assert as an affirmative 

defense any statute of limitation under the New Mexico Minimum Wage Act.1   

The significance of the continuing course of conduct is that it permits a plaintiff with any 

claim within the three-year limitation period to recover for violations of the New Mexico 

Minimum Wage Act that occurred earlier than the limitations period if the alleged illegal practice 

was part of “a continuing course of conduct.”  See N.M. Stat. § 50-4-32 (2013) (“A civil action to 

enforce any provision of Chapter 50, Article 4 NMSA 1978 may encompass all violations that 

occurred as part of a continuing course of conduct regardless of the date on which they occurred.”); 

see Olivo v. Crawford Chevrolet, Inc., No. CIV 10-782 BB/LFG, 2011 WL 13137328, *3 (D.N.M. 

Sept. 20, 2011) (“This issue is important because the current version of § 50-4-32 of the Act 

provides that where a continuing course of conduct is involved, there is essentially no limitations 

period for [such] claims[.]”) 

On October 8, 2019, Plaintiffs served their Second Amended Notice of Deposition 

Pursuant to Rule 30(b)(6).  (See Dkt. 53-2).  That deposition was scheduled to occur on November 

13, 2019.  (Id.).  On the morning of November 6, 2019, the undersigned informed Defendant’s 

counsel that, because of Defendant’s deficient discovery responses, served on October 31 and 

November 4, Plaintiffs were postponing that deposition until the parties could resolve disputes 

over those responses.   

Nevertheless, on the afternoon of November 6, 2019, Defendant filed a Motion for 

Protective Order.  (Dkt. 53).  In that motion, Defendant asked the Court to limit examination during 

the corporate representative deposition to the time period covering June 18, 2015 to the present, 

 
1 Defendant has asserted as an affirmative defense the FLSA statute of limitation under the Portal-to-Portal 
Act, 29 U.S.C. §255(a).  (Dkt. 16, p. 6, ¶ 2).  However, the Portal-to-Portal Act does not apply to the New 
Mexico Minimum Wage Act. 
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claiming that the relevant limitation period starts at the three-year period prior to the filing of the 

Original Complaint.  (Dkt. 53).  After the undersigned pointed out that he had already postponed 

the deposition for which it sought protection, Defendant filed a Notice of Withdrawal of that 

Motion on November 7 (Dkt. 54), and the Court mooted it on November 8.   

Although Defendant’s motion is moot, it first revealed for Plaintiffs a dispute about the 

limitations period for their New Mexico Minimum Wage Act claims.  Before then, it was not clear 

to the Plaintiffs that Defendant was going to take the position that the limitations period for those 

claims extended only to June 18, 2015.  The fundamental factual premise of Defendant’s argument 

as elucidated in its Motion for Protective Order is that Plaintiffs have not sufficiently alleged facts 

to support a continuing course of conduct under the New Mexico Minimum Wage Act.  (Dkt. 53, 

pp. 2-3, 6-7).   

Plaintiffs now move to for leave file their Second Amended Complaint, which is attached 

as an exhibit to this motion pursuant to Local Rule CV-7(b).  They move for leave to file their 

Second Amended Complaint in order to specifically plead that Defendant’s pay practices at issue 

in this case are part of a continuing course of conduct that date back to at least 2007.  (See Exhibit 

“A” hereto, ¶¶ 48 and 59).  Although the amendment deadline passed on October 4, 2019 (Dkt. 

49), for the reasons that follow, this Court should permit Plaintiffs to file their Seconded Amended 

Complaint. 

II. Argument and Authorities 

A. Legal Standards for Amendment of Pleadings 

Rule 15(a)(2) of the Federal Rules of Civil Procedure provides that "a party may amend its 

pleadings only with the opposing party’s written consent or the court’s leave.  The court should 

freely give leave when justice so requires."  In Foman v. Davis, 371 U.S. 178, 182 (1962), the 
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Supreme Court strongly reaffirmed a prior iteration of Rule 15(a)(2)’s mandate that a district court 

“should freely give leave when justice so requires."   

Over the years, the Fifth Circuit has elucidated and elaborated on Foman.  In the Fifth 

Circuit, there is a “presumption in favor of allowing pleading amendments[.]” Mayeaux v. 

Louisiana Health Service and Indem. Co., 376 F.3d 420, 426 (5th Cir. 2004). Although the district 

court is given broad discretion to grant or deny a motion for leave to amend, “the district court's 

discretion does not permit denial of a motion to amend unless there is a substantial reason to do 

so.”  See Lefall v. Dallas Indep. School Dist., 28 F.3d 521, 524 (5th Cir. 1994), citing Dussouy v. 

Gulf Coast Inv. Corp., 660 F.2d 594, 598 (5th Cir. 1981); Avatar Exploration, Inc. v. Chevron, 

U.S.A., Inc., 933 F.2d 314, 320 (5th Cir. 1991).  Among those “substantial reason[s]” is undue 

delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies 

by amendments previously allowed, undue prejudice to the opposing party, or futility of the 

proposed amendment.  Foman, 371 U.S. at 182; see also In re Southmark Corp., 88 F.3d 311, 314-

15 (5th Cir. 1996).  “The touchstone for denial of leave to amend under Rule 15(a) is prejudice.”  

Dueling v. Devon Energy Corp., 623 Fed. Appx. 127, 130 (5th Cir. 2015) (citing Lone Star Ladies 

Inv. Club v. Schlotzky's Inc., 238 F.3d 363, 368 (5th Cir. 2001)). 

The Fifth Circuit has consistently permitted leave to amended pleadings in keeping with 

the above precepts.  In Engstrom v. First Nat’l Bank, 47 F.3d 1459, 1464 (5th Cir. 1995), the Court 

held that the district court did not abuse its discretion in allowing the plaintiff to amend his 

complaint, even though the defendant claimed the amendment was futile under the facts of the 

case.  In Bamm v. GAF Corp., 651 F.2d 389, 391 (5th Cir. 1981), the Fifth Circuit reversed the 

district court's denial of leave to amend a complaint because there was no showing of bad faith or 

dilatory motive on the part of the plaintiff or prejudice to the defendant.  Id. at 391.  In addition, 

the Court ruled that the district court abused its discretion because discovery was on-going and, 
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while a trial date had been set, it was continued.  Id. at 391-92.  In Dussouy, 660 F.2d at 598, the 

Court allowed a plaintiff to amend his pleading after a dismissal and one week before trial. The 

Court relied on the fact that there was no prejudice involved, and that there is a bias in favor of 

granting leave to amend.  Id.   

B. The Court Should Grant this Motion for Leave to File Plaintiffs’ Second 

Amended Complaint  

 

1. The Court Should Grant the Motion Because “Justice So Requires.” 

 

As noted above, Rule 15 states that a court should “freely” grant a motion for leave to 

amend “when justice so requires.”  Fed. R. Civ. P. 15(a)(2).  The amendment Plaintiffs request 

here is in the interest of justice.  There is a three-year statute of limitation under the New Mexico 

Minimum Wage Act.  N.M. Stat. § 37-1-5 (2009) (“A civil action to enforce any provision of 

Chapter 50, Article 4 NMSA 1978 shall be commenced within three years after a violation last 

occurs.”)  However, as noted above, a plaintiff may recover for violations occurring outside the 

limitation period if he or she proves a continuing course of conduct. N.M. Stat. § 50-4-32 (2013).  

The statute of limitation under the FLSA is, at most, three years.  29 U.S.C. §255(a).   

Defendant appears to contend that, even for the Plaintiffs’ New Mexico Minimum Wage 

Act claims, the statute of limitation should not extend beyond that three-year FLSA statutory 

period.  The only basis for Defendant’s argument on this point is a purely technical one: that 

Plaintiffs have not adequately pleaded their continuing course of conduct theory.  Notably, 

Defendants do not deny that they have engaged in a continuing course of conduct with respect to 

the pay practices at issue here.  Moreover, Defendant has not asserted as an affirmative defense 

any statute of limitation under the New Mexico Minimum Wage Act; and a party must assert such 

defenses. See, e.g., Vela v. City of Houston, 276 F.3d 659, 679 (5th Cir. 2001) (“The vague 

language in the City's Original Answer [in a FLSA case] coupled with the complete absence of the 
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issue in all subsequent documents filed with the district court convinces us that the City abandoned 

its limitations defense.”)     

Although Plaintiffs believe that they have properly alleged continuing course of conduct 

under these circumstances, they seek to amend their Complaint to allege more facts underlying 

their allegation that Defendant has engaged in a continuing course of conduct.  More specifically, 

Plaintiffs seek to amend their Complaint specifically to allege facts that the Defendant already 

knows: that the pay practices at issue in this case extend back to at least 2007.  This is in keeping 

with “[t]he policy of the federal rules [which] is to permit liberal amendment to facilitate 

determination of claims on the merits and to prevent litigation from becoming a technical exercise 

in the fine points of pleading.”  Dussouy, supra, 660 F.2d at 598 (citing Foman, 371 U.S. at 182; 

Conley v. Gibson, 355 U.S. 41, 48 (1957); Sherman v. Hallbauer, 455 F.2d 1236, 1242 (5th Cir. 

1972)). 

If the amendment is not permitted, and if Defendant is successful in its argument to limit 

the Plaintiffs’ New Mexico Minimum Wage Act claims to June 18, 2015 based on Plaintiffs’ First 

Amended Complaint, that result would not be in the interest of justice, and it would thus be 

contrary to Foman.  If that result holds, then Defendant will be able to avoid liability for its illegal 

pay practices from at least September 20132 until June 18, 2015.  Significantly, although Defendant 

may now contend that Plaintiffs have not fleshed out the facts underlying their continuing course 

of conduct allegation, Defendant has not argued that it has not engaged in that continuing course 

of conduct.  (Dkts. 53 and 53-2).  That is presumably because it has, in fact, engaged in a continuing 

course of conduct with respect to the pay practices at issue in this case.  As such, if Defendant is 

successful in its argument based solely on the state of the Plaintiffs’ pleadings without regard to 

 
2 Defendant contends that it began employing crane operators in New Mexico in September 2013.  (Dkt. 
53-2, ¶ 3).   
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the actual facts of its pay practices, then it will have avoided substantial liability based on a 

pleading technicality.  Again, that result is contrary to binding precedent and not in the interest of 

justice; and the Court may avoid that result by granting this motion for leave to amend. 

2. None of the Grounds to Deny a Motion for Leave to Amend Are Present  

Once again, the potential grounds for denial of a motion include “undue delay, bad faith or 

dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments 

previously allowed, and undue prejudice to the opposing party.”  Dussouy, 660 F.2d at 598.  Since 

the Court has not allowed previous amendments,3 there have been no repeated failure to cure 

deficiencies.  Moreover, there is no basis for Defendant to claim bad faith or dilatory motive. 

a. There is no undue delay. 

The “mere passage of time need not result in refusal of leave to amend; on the contrary, it 

is only undue delay that forecloses amendment.”  Dussouy, 660 F.2d at 598 (permitting an 

amendment one week before trial).   The deadline to file amended pleadings in this case was 

October 4, 2019.  Although the deadline passed, Plaintiffs have not unduly delayed the filing of 

this motion. 

After a lengthy discussion period from May until June, in June 2019, the parties agreed to 

proceed to an early mediation.  They were unable to schedule that mediation until October 1, 2019.  

In June, the parties also agreed to engage in limited discovery, consisting of the Defendants’ 

agreement to produce time and payroll records, and the Plaintiffs’ agreement to make Plaintiff 

Repass available for a deposition.  The Parties engaged in that limited discovery, and attended 

mediation on October 1, 2019.  That mediation was unsuccessful.  During that time, however, 

more than three months had elapsed during which Plaintiffs would have engaged in the full 

 
3 Plaintiffs filed their First Amended Complaint without leave of Court pursuant to Rule 15(a)(1)(B).  (Dkt. 
12, p. 1, n. 1). 
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discovery that revealed Defendant’s position regarding the limitation period applicable to 

Plaintiffs’ New Mexico claims. 

Indeed, Plaintiffs immediately began discovery in this case after the failed mediation, and 

Plaintiffs have diligently pursued full discovery in this case since that time.  On the same day that 

mediation failed, October 1, Plaintiff Repass served his first set of interrogatories and Plaintiffs 

served their first requests for production on Defendant. Defendant objected and responded to the 

first interrogatories and requests for production on October 31.  Plaintiffs served their second 

requests for production on October 3; and Defendant objected and responded to them on November 

4.  In addition, Plaintiffs served requests for entry onto land on October 9, to which Defendant 

objected and denied access on November 8.  On October 8, the parties scheduled the Defendant’s 

deposition pursuant to Rule 30(b)(6) to occur on November 13, 2019.  However, on November 6, 

Plaintiffs cancelled that deposition pending a resolution of the parties’ disputes over what Plaintiffs 

believe are Defendant’s deficient responses to written discovery.  On November 12, the 

undersigned delivered to Defendant’s counsel a detailed letter regarding those discovery responses  

in an effort to begin those discussions. 

On November 6, Defendant filed its Motion for Protective Order in response to Plaintiffs’ 

Notice of Deposition pursuant to Rule 30(b)(6), making clear for the first time that it intended to 

argue that the Plaintiffs’ New Mexico claims should be governed by the same three-year limitation 

period as their FLSA claims.  On November 13, Plaintiffs delivered to Defendant’s counsel a draft 

of their Second Amended Complaint to confer on Defendant’s position on a motion for leave to 

file it.  Plaintiffs are filing this motion on November 15, nine days after receipt of a pleading 

making clear for the first time Defendant’s position on the limitation applicable to Plaintiffs’ New 

Mexico Minimum Wage Act claims, and 46 days after they began full discovery of this case.   
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Consequently, although the amendment deadline passed on October 4, under the 

circumstances of the progress of this case thus far, Plaintiffs have not unduly delayed filing this 

motion. 

b. Defendant will not be prejudiced by the amendment, but a failure 

to permit the amendment may result in substantial prejudice to the 

Plaintiffs. 

 

As noted above, “[t]he touchstone for denial of leave to amend under Rule 15(a) is 

prejudice.”  Dueling, 623 Fed. Appx. at 130.  There would be no prejudice to the Defendant if the 

Court grants this motion.  The discovery deadline is currently February 28, 2020, and the trial 

date is August 3, 2020.  (Dkt. No. 23).  As a result, because it has ample time for discovery and 

investigation into the one narrow factual issue that Plaintiffs wish to clarify (and of which it is 

fully aware in any event), Defendant will suffer no prejudice by the amendment.   

At the same time, “[a] court may weigh in the movant's favor any prejudice that will arise 

from denial of leave to amend.”  Dussouy, 660 F.2d at 598 (citing Foman, 371 U.S. at 182; Bamm 

v. GAF, 651 F.2d 389, 391 (5th Cir. 1981).  As discussed above, a failure to permit the amendment 

may result in substantial prejudice to the Plaintiffs. 

III. Prayer 

 WHEREFORE, Plaintiffs respectfully pray that this Court grant Plaintiffs’ Motion for 

Leave to File Second Amended Complaint and direct the clerk of court to accept for filing 

Plaintiffs’ Second Amended Complaint, attached hereto as Exhibit “A.” 
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     Respectfully Submitted, 

MORELAND VERRETT, P.C. 

700 West Summit Drive 

Wimberley, Texas 78676 
(512) 782-0567 
(512) 782-0605 - telecopier 

       

By:  /s/ Edmond S. Moreland, Jr.                         
 Edmond S. Moreland, Jr. 

State Bar No. 24002644 
edmond@morelandlaw.com 

 

Daniel A. Verrett 
      Texas State Bar No. 24075220 

The Commissioners House at Heritage Square 
2901 Bee Cave Road, Box L  
Austin, Texas 78746  

Tel: (512) 782-0567 
Fax: (512) 782-0605 

daniel@morelandlaw.com 
 
ATTORNEYS FOR PLAINTIFFS 

 
 

Certificate of Conference 
 

 The undersigned hereby certifies that, on November 13, 2019, he delivered by email to 

Defendant’s counsel a draft of Plaintiffs’ proposed Second Amended Complaint and conferred 
with counsel for Defendant regarding the relief requested in this motion.  Defendant’s counsel 

advised by email of November 15, 2019 that Defendant opposes the relief requested in this motion.  
Plaintiffs therefore submit this motion to the Court for consideration and determination.  
 

       /s/ Edmond S. Moreland, Jr. 
       Edmond S. Moreland, Jr. 

 

Certificate of Service 
 

I hereby certify that on this the 15th day of November, 2019, I electronically submitted the 
foregoing document for filing using the Court’s CM/ECF system.  All counsel of record shall be 

served with a true and correct copy of the foregoing document by operation of the Court’s CM/ECF 
system.   

 

        /s/ Edmond S. Moreland, Jr. 
       EDMOND S. MORELAND, JR.  
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