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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

LAS CRUCES DIVISION 

 

JONATHAN FELPS, Individually and 

On Behalf of All Others Similarly 

Situated, 

 

Plaintiff, 

 

v. 

 

MEWBOURNE OIL COMPANY, INC. 

 

Defendant. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§

§ 

§ 

 

 

 

Civil Action No.  

 

2:18-CV-811 RB-GJF 

 

 

   
PLAINTIFF’S REPLY IN SUPPORT OF HIS OPPOSED MOTION FOR  

EXPEDITED CONDITIONAL CERTIFICATION OF COLLECTIVE ACTION  

AND JUDICIALLY-SUPERVISED NOTICE UNDER SECTION 216(b)  

   

A. There is no requirement in this Circuit that Plaintiff identify others who wish to opt-into 

this suit; regardless, Plaintiff’s evidence is sufficient on this point. 

Citing cases from outside the Tenth Circuit, Defendant contends that Plaintiff has the 

“burden” to show that “similarly situated employees would in fact be interested in joining this 

suit.”  Dkt. 21 p. 11. But cases from this District and Circuit expressly reject such a requirement: 

The Tenth Circuit has never adopted the requirement that plaintiffs demonstrate the 

existence of other employees who wish to opt into the litigation, though it has never 

expressly rejected it either. However, the United States District Court for the 

District of Colorado, also within the Tenth Circuit, has rejected this requirement, 

arguing that the cited language in Dybach is dicta, it conflicts with the Supreme 

Court’s mandate that the FLSA should be applied liberally, and it places plaintiffs 

in the position of communicating with potential litigants without court supervision 

or guidance. Reab v. Electronic Arts, Inc., 214 F.R.D. 623, 629 (D. Colo. 2002). 

The Court agrees with the analysis of Reab, and declines to require such a showing 

from the Plaintiffs in this case. 

Gonzalez v. Fam. Dollar Stores, Inc., CV 03-535 JH/LFG, 2005 WL 8163793, at *3 (D.N.M. June 

21, 2005) (citing Dybach v. State of Fla. Dept. of Corrections, 942 F.2d 1562, 1567 (11th Cir. 

1991)); see also Courtright v. Bd. of County Com'rs of Payne County, Okla., CIV-08-230-D, 2009 
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WL 1076778, at *3 (W.D. Okla. Apr. 21, 2009) (“This Court concludes that the Tenth Circuit 

would not require a showing of additional plaintiffs as a pre-condition to ‘notice stage’ certification 

and that Plaintiff’s substantial allegations of class-wide policies and practices in this case are 

sufficient.”); Torres v. Cache Cache, Ltd., 12-CV-00150-LTB-KMT, 2012 WL 6652856, at *4 

(D. Colo. Dec. 21, 2012) (“[The] dicta [in Dybach] does not equate to a requirement that other 

proposed collective action members be identified[.]”(citing Reab, 214 F.R.D. at 629 (D. Colo. 

2002); Pinkston v. Wheatland Enterprises, Inc., 11-CV-2498, 2013 WL 1191207, at *4 (D. Kan. 

Mar. 22, 2013) (“Defendant argues that Plaintiff must ‘proffer some evidence that other similarly 

situated individuals desire to opt-in to the litigation,’ but no court in this district has embraced that 

position.”).   

Instead, Defendant cites cases from outside this Circuit, specifically from federal courts in 

Georgia and Texas.  The Georgia case—Harp v. Bran Hospitality, Inc.—cites the 11th Circuit case 

of Dybach, which has been repeatedly rejected by the courts in this Circuit.  5:17-CV-00285-TES, 

2018 WL 3150347, at *2 (M.D. Ga. June 27, 2018).  For the reasons courts in this Circuit have 

rejected any such requirement under Dybach, so too should this Court reject any such requirement 

under Harp.  And even in Texas—where there is no 5th Circuit case on point—there is a growing 

trend among district courts that requiring proof that others desire to opt-in is inappropriate at the 

conditional certification stage.  See, e.g., Townsend v. C. Pony Express, Inc., SA-17-CV-00552-

OLG, 2018 WL 2432962, at *2 (W.D. Tex. Jan. 26, 2018) (Garcia, C.J.) (“After reviewing the 

applicable law, the court finds that a plaintiff does not necessarily need to present evidence at this 

stage of specific individuals who actually wish to opt in to the lawsuit. In addition to the fact that 

the third element has no foundation in the language of the statute, the Court has found no indication 

Case 2:18-cv-00811-RB-GJF   Document 24   Filed 12/14/18   Page 2 of 10



 

Plaintiff’s Reply in Support of his Motion for Notice     Page 3 

 

that the Fifth Circuit (or any other circuit) has adopted such a requirement.”).1  Like all of the 

courts in this Circuit and a number of courts in Texas and the Fifth Circuit, this Court should 

decline Defendant’s invitation to add a requirement that is not present in the statue and runs 

counters to the FLSA’s mandate that the statute be interpreted liberally. 

Regardless, Plaintiff’s evidence is sufficient to show that others are interested in joining 

the lawsuit, should the Court require such a showing.  For one, at least 53 Lease Operators accepted 

settlement checks from Defendant through the U.S. Department of Labor (“DOL”).  Dkt. 9 pp. 2-

3.  And there were many Lease Operators—including Plaintiff, Mr. Hobbs, and Mr. Senter—who 

worked uncompensated overtime while misclassified and who were not offered a settlement as a 

result of the DOL investigation but are interested in joining this suit.  See, e.g. Dkt. 12-1 ¶¶ 5-6, 9-

10, 10; Dkt. 12-2 ¶¶ 5-6, 9-10; Dkt. 12-3 ¶¶ 7-8, 11-12. Those individuals also believe other Lease 

Operators—at least 22 identified by name and another 100+ identified generally—are likewise 

interested in joining. Dkt. 12-1 ¶¶ 3, 10; Dkt. 12-2 ¶¶ 3, 10; Dkt. 12-3 ¶¶ 3, 12.    

In fact, Defendant itself admits that it employed “thousands” of Lease Operators since 

August 2015 but only “provided payment to [53] certain Lease Operators.”  See, Exhibit A at pp. 

3 and 22, Defendant’s Response to Plaintiff’s First Set of Interrogatories No. 16; Dkt. 21-1, ¶¶ 5-

6.  Thus, only a tiny fraction of the Lease Operators have been offered any settlement funds and it 

appears that all, or nearly all, accepted the money. This indicates that Defendant’s Lease Operators 

                                                 
1 See also, e.g., Villarreal v. St. Luke's Episcopal Hosp., 751 F. Supp. 2d 902, 916 (S.D. Tex. 2010) (“The court agrees 

that a plaintiff need not present evidence at this stage of the third element, that aggrieved individuals actually want to 

opt in to the lawsuit. There are several reasons for this. First, as already stated, this element is not a statutory 

requirement at this stage. Second, this element has not been required, or even discussed, by any higher court opinion 

that this court has been able to find or to which the parties have cited. Rather, the Fifth Circuit's discussion of the 

Lusardi approach only requires, at the first stage, that ‘putative class members' claims are sufficiently similar to merit 

sending notice of the action to possible members of the class.’ Third, unlike under Rule 23, there is no numerosity 

requirement in a FLSA class action lawsuit under the Lusardi approach. Fourth, this element, requiring evidence of 

purported class members who are willing to join a class action before an appropriate class is even determined, is 

dissonant with the Supreme Court's directive that the FLSA be liberally construed to effect its purposes.” (internal 

citations omitted)). 
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wish to recover their unpaid overtime against Defendant.  

B. Plaintiff has shown—through his Complaint, declaration testimony, Defendant’s 

admissions to the DOL, and the DOL’s findings—that Defendant misclassified Lease 

Operators company-wide. 

Defendant claims that “Plaintiff’s relevant evidence is limited to Lease Operators in Hobbs, 

New Mexico.”  Dkt. 21 p. 12.  Of course, this assertion completely ignores the DOL records in 

which Defendant admitted to misclassifying Lease Operators (Pumpers) company-wide.  Dkt. 

12-6, pp. 7, 15, 17.  It also ignores the DOL’s determination that “[a]ll pumpers, working for 

Mewbourne Oil Company were classified as exempt” but “did not meet the exemption 

requirements of the Act [FLSA].”  Id. p. 5 (emphasis added).2  It is disingenuous for Defendant to 

ignore this undisputed evidence and claim that Plaintiff has not introduced evidence that 

Defendant’s illegal scheme was company-wide.  Although “evidence” is not required at the first 

stage of the ad hoc analysis (only “substantial allegations” are), the DOL records are competent 

evidence that establishes the company-wide practice of illegally misclassifying Lease Operators.  

See Aguilar v. Mgt. & Training Corp., CV 16-050 WJ/GJF, 2017 WL 4277139, at *3 (D.N.M. Jan. 

27, 2017) (Fourrat, M.J.), report and recommendation adopted, CV 16-050 WJ/GJF, 2017 WL 

4534874 (D.N.M. Feb. 15, 2017)(at this stage, requiring only “substantial allegations that the 

putative class members were together the victims of a single decision, policy, or plan.”). 

This evidence would alone be sufficient “substantial allegations” to support a company-

wide class.  But Plaintiff has also submitted evidence from Keenan Senter, a Lease Operator 

working out of Defendant’s Canadian, Texas location during the period covered by the DOL 

investigation of the company-wide, “systemic” FLSA violations.  Cf. Dkt. 12-2 ¶¶ 2-3, 5-6 and 

Dkt. 12-2 ¶ 2; Dkt. 12-6 pp. 2, 14, 16-17.  Mr. Senter and at least 37-38 other Lease Operators in 

                                                 
2  Consequently, Defendant’s repeated assertion that it did not commit a willful violation rings hollow because it is 

only half true.  Dkt. 21, pp. 2, 7, n. 3. 
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Canadian and Perryton, Texas worked more than forty hours per week and were misclassified as 

exempt.  Dkt. 12-2 ¶¶ 3, 5-6. 

 In some respects, this case is like the District of Kansas opinion in McGlon v. Sprint 

Corporation.  16-CV-2099-JAR, 2016 WL 7103949, at *5 (D. Kan. Dec. 6, 2016).  There, the 

plaintiff sought certification of a company-wide FLSA class at four locations.  Id. The plaintiff 

presented—through his complaint and declaration—allegations that the FLSA violations occurred 

in all of the defendant’s locations. Id.  The plaintiff also presented a second declaration from an 

employee at a second location claiming the same violations.  Id.  Based on the complaint and two 

declarations, the Court conditionally certified a company-wide class at all four locations.  Id.   

 Here, Plaintiff has not only presented the identical evidence submitted by the plaintiff in 

McGlon (his Complaint and declaration and the declaration of Mr. Senter from another location 

outside New Mexico), Plaintiff has also presented Defendant’s admission—and the DOL’s 

finding—that Defendant violated the FLSA by misclassifying its Lease Operators company-wide.  

Dkt. 12-6, pp. 5, 7, 15, 17.  Like the plaintiff in McGlon, Plaintiff has met his “lenient” burden.  

Aguilar, 2017 WL 4277139 at *3. 

C. The class definition properly includes individuals who negotiated checks from Defendant 

but did not execute a WH-58 release of claims. 

  Defendant contends that, “[e]mployees who accepted payments from Mewbourne for back 

wages but who did not sign corresponding WH-58s should be excluded from the class.”  Dkt. 21 

p. 14.  Defendant cites just one case in support of this argument, Kaiser v. At The Beach, Inc., 08-

CV-586-TCK-FHM, 2010 WL 5114729, at *10 (N.D. Okla. Dec. 9, 2010) (referred to here as 

“Kaiser 2”).  However, the portion of Kaiser 2 relied on by Defendant is distinguishable on 

procedural grounds.  That portion of Kaiser 2 involved only the employer’s motion for summary 

judgment asking the court to determine whether one of the plaintiffs waived his FLSA claims by 
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negotiating a settlement check but not signing the corresponding WH-58. Id.  Kaiser 2 did not 

involve the stage of the analysis present here, namely the first stage of the ad hoc analysis where 

the plaintiff is merely required to produce “substantial allegations that the putative class members 

were together the victims of a single decision, policy, or plan.”  Aguilar, 2017 WL 4277139 at *3 

(quotations and citations omitted). Therefore, this portion of the Kaiser 2 is irrelevant to the issue 

before the court, conditional class certification.    

Importantly, the court deciding Kaiser 2 had previously conditionally certified the class, 

including the individual who negotiated his settlement check but did not sign the WH-58, over the 

defendant’s argument that the individual’s cashing of the check prevented class certification, 

stating that such an argument “must be reserved for later stages of the proceedings.”  Kaiser v. At 

The Beach, Inc., 08-CV-586-TCK-FHM, 2009 WL 4506152, at *4 (N.D. Okla. Nov. 24, 2009) 

(referred to here as “Kaiser 1”).3  Contrary to Defendant’s somewhat misleading contention, 

Kaiser 2 is the holding that is relevant to Plaintiff’s motion for conditional certification—

individuals who cashed settlement checks but did not sign the form WH-58 are properly included 

in the class at this stage.  Id. 

This result is further bolstered by another opinion out of the Northern District of Oklahoma, 

Fortna v. QC Holdings, Inc., 06-CV-0016-CVE-PJC, 2006 WL 2385303 (N.D. Okla. Aug. 17, 

2006).  There, like here, the defendant was audited by the DOL and sent out settlement checks 

along with forms WH-58 for signature.   Id. at *7-8.  When the plaintiffs later moved for 

conditional class certification, the Defendant argued that individuals who negotiated the settlement 

                                                 
3 Indeed, under Thiessen, “defenses available to defendant which appear to be individual to each plaintiff” should 

only be addressed during the second stage analysis.  Thiessen v. Gen. Electric Capital Corp., 267 F.3d 1095, 1103 

(10th Cir. 2001).  Interestingly, the Kaiser 2 court even denied the defendant’s request to decertify the class on this 

very point.  Kaiser 2, 2009 WL 4506152 at *7 (“ATBI also argues that its § 216(c) waiver defense is so individualized 

as to warrant decertification. However, as demonstrated below, the Court can easily divide Plaintiffs into three groups 

and render relevant legal rulings on the § 216(c) waiver defense, indicating that this defense also does not warrant 

decertification.”). 
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checks should be excluded from the class even if they did not sign Form WH-58s.  Id. at *8.  The 

Fortna court rejected the defendant’s attempt to limit the class: “the Court finds premature QC's 

attempt to assert a defense of waiver in seeking to exclude notice to Branch Managers who have 

cashed settlement checks without signing the WH58 form as QC has not established that those 

Branch Managers were aware that cashing the checks waived their FLSA rights.” Id.   

Similarly, Defendant here has adduced no evidence that any of the Lease Operators knew 

the effect of cashing the checks.  As in Kaiser 2 and Forta, the class in this case properly includes 

Lease Operators who negotiated settlement checks but did not sign WH-58s.   

D. Provisional equitable tolling is appropriate.  

Defendant does not dispute that some courts “determine that notice may be sent to putative 

class members as if the court had tolled the statute of limitations during its decision process but 

reserve ultimate ruling on the question for any individual plaintiff for a later date.”  Abrams v. City 

of Albuquerque, 10-0872 MV/RHS, 2014 WL 11497810, at *3 (D.N.M. June 26, 2014).  Nor does 

it dispute that courts have equitably tolled limitations when the defendant “unreasonabl[y]” 

obstructed and delayed a plaintiff’s efforts to conditionally certify a class.  See Kenney v. Helix 

TCS, Inc., 17-CV-01755-CMA-KMT, 2018 WL 722458, at *3 (D. Colo. Feb. 5, 2018).  For these 

reasons alone, provisional equitable tolling is appropriate—Defendant’s opposition to Plaintiff’s 

Motion is thin at best and “unreasonabl[y]” delays proceedings and, as Defendant is surely aware, 

wipes out some or all of the putative class members’ claims.  

Defendant is also correct that the Tenth Circuit “has applied equitable tolling when the 

defendant’s conduct rises to the level of active deception; where a plaintiff has been lulled into 

inaction by a defendant, and ‘likewise, if a plaintiff is actively misled or has in some extraordinary 

way been prevented from asserting his or her rights.’”  Dkt. 21 p. 15 (citing U.S. v. Clymore, 245 

F.3d 1195, 1199 (10th Cir. 2001)).  Applying these examples to this case, although Defendant 
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admits it employed “thousands of Lease Operators” company-wide since August 2015, and 

although it insists that it “cooperated fully with the [DOL’s] investigation” (Dkt. 21, p. 3), it 

disclosed just 53 Lease Operators to the DOL.4  Indeed, among those whom Defendant did not 

disclose are Plaintiff, declarant Senter, and declarant Hobbs.  Dkt. 12-1 ¶ 9; Dkt. 12-2 ¶ 9; Dkt. 

12-3 ¶ 11.  Further discovery is necessary to reveal whether non-disclosure of the vast majority of 

Lease Operators was appropriate or, rather, if Defendant “lulled” Plaintiff and putative class 

members into inaction through “active deception” in its dealings with the DOL.  Id.  Plaintiff 

simply asks for provisional tolling so that he may notify the putative class members of their claims 

and, if appropriate, seek equitable tolling after discovery has been conducted.  

E. Plaintiff’s requested forms of notice are proper—disclosure of phone numbers and notice 

via text message have been routinely endorsed by courts in this District.  

Again citing inapplicable cases from all over the country—but not a single case from this 

District—Defendant contends that discovery of telephone numbers and notice via text message is 

inappropriate.  Dkt. 21 at 19-21.  In requesting notice, Plaintiff limited his request to the forms of 

notice routinely approved by this Court.  Dkt. 12, pp. 11-12.  See Calvillo v. Bull Rogers, Inc., 267 

F. Supp. 3d 1307, 1315 (D.N.M. 2017) (Johnson, C.J.) (“Further discussion regarding whether 

notice by email and text should be allowed would also be pointless because the law is on Plaintiff's 

side. Courts have recognized that notice by email and text is reasonable in today's mobile society 

and that these methods of communication may offer a more reliable means of reaching an 

individual even if that individual is away from home or has moved.”); Landry v. Swire Oilfield 

Services, L.L.C., 252 F. Supp. 3d 1079, 1130 (D.N.M. 2017) (Browning, J.) (same; “Indeed, given 

the amount of junk mail that people receive, email and text message likely are more effective 

                                                 
4 Separate from Defendant’s admission, Defendant has also introduced evidence that in Hobbs, NM alone, Defendant 

employed at least 72 Lease Operators in August/September 2016.  Dkt. 12-1 ¶ 3; Dkt. 12-3 ¶ 4, Dkt. 12-4 ¶ 4.  And in 

Canadian, TX, and Perryton, TX alone, Defendant employed at least 37 Lease Operators in August 2015. Dkt. 12-2 ¶ 

3. 
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methods for communicating with potential class members than traditional, first-class mail.”).  The 

Court should follow its own well-reasoned precedent.   

F. Plaintiff is not opposed to modifying the Notice but disagrees with the misleading nature 

of Defendant’s suggested modification.   

Defendant proposes modifying the Notice to advise putative class members that it (1) 

opposes some of the contentions in the Notice and (2) to indicate that the Court has not taken a 

position on the merits of the case.  Dkt. 21 p. 21.  Plaintiff is not opposed to the second request but 

is opposed to the first, at least in the manner proposed by Defendant.  

Regarding the first proposal, Defendant requests that the following sentence be inserted: 

“Mewbourne denies that it willfully violated the FLSA.”  Id. This is misleading to class members 

in that it omits that Defendant is not denying that it violated the FLSA but it is denying that it did 

so willfully.  See Ex. A at p. 22, Def.’s Resp. to Interrogatory No. 15.  Because Defendant seeks 

to insert this language “[t]o accurately reflect the position of the parties and avoid confusion” (Dkt. 

21 pp. 15-16), Plaintiff requests that a clarifying clause in bold be added to the requested sentence: 

“Mewbourne does not contest that it violated the FLSA by classifying its Lease Operators as 

exempt from overtime but denies that it willfully violated the FLSA.” (Emphasis added).  

Plaintiff also requests that none of these words be bolded in the Notice.  

VI. CONCLUSION AND PRAYER 

For these reasons and the reasons stated in Plaintiff’s Motion for Expedited Conditional 

Certification of Collective Action and Judicially Supervised Notice under Section 216(b) (Dkt. 12) 

(the “Motion”), Plaintiff respectfully requests that the Court conditionally certify a class, authorize 

counsel for the Plaintiff to send the Notice and Consent forms submitted with the motion as Exhibit 

G (Dkt. 12-7) and the Text Message Notice of Collective Action submitted with this motion as 

Exhibit H (Dkt. 12-8) to the following group of individuals: 
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All persons who worked as a Lease Operators or Pumper for Defendant at any time 

between October 31, 2015 and November 1, 2016. 

Plaintiff additionally respectfully requests that the Court award the relief outlined in the 

proposed Order submitted with the Motion.  

Respectfully Submitted,  

 

MORELAND VERRETT, P.C. 

The Commissioners House at Heritage Square 

2901 Bee Cave Road, Box L  

Austin, Texas 78746  

Tel: (512) 782-0567 

Fax: (512) 782-0605 

 

By:  /s/ Daniel A. Verrett          

Daniel A. Verrett 

Texas State Bar No. 24075220 

daniel@morelandlaw.com 

 

Edmond S. Moreland, Jr. 

Texas Bar No. 24002644 

edmond@morelandlaw.com 

700 West Summit Drive 

Wimberley, Texas 78676 

(512) 782-0567 

(512) 782-0605 – telecopier 

 

      ATTORNEYS FOR PLAINTIFF 

 

 

 

CERTIFICATE OF SERVICE 

 

I certify that I filed this document using the Court’s CM-ECF electronic filing service on 

December 14, 2018, which will notice all parties to this case. 

  

        /s/ Daniel A. Verrett                       

       Daniel A. Verrett 
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