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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 

DONNA ARUGU, Individually and On 

Behalf of All Others Similarly Situated, 

 

Plaintiff, 

 

v. 

 

TOUCHPOINT 360, LLC and E.A. 

LANGENFELD ASSOCIATES, LTD. 

 

Defendants. 

§ 

§ 

§ 

§ 

§ 
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§ 
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§
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Civil Action No.  

 

1:18-CV-0343-LY 

 

 

 

 

 

    

PLAINTIFF’S MOTION TO COMPEL DEFENDANTS’ COMPLIANCE  

WITH AGREED ORDER CONDITIONALLY CERTIFYING CLASS  

AND FOR CONTEMPT AND SANCTIONS 

   

 

 Donna Arugu, Plaintiff, on behalf of herself and all other similarly situated, files this 

Motion to Compel Defendants’ Compliance with Agreed Order Conditionally Certifying Class and 

for Contempt and Sanctions.  She shows as follows. 

I. PROCEDURAL AND FACTUAL BACKGROUND 

On December 28, 2018, this Court signed an Agreed Order (“the Order”) conditionally 

certifying—and ordering notice to—the following class of putative plaintiffs:  

All former and current employees of TouchPoint 360, LLC who were compensated via 

TouchPoint's project pay compensation structure at any time [during the three-year period 

before the Order].  

  

Dkt. No. 23.  In the Order, Defendants are required to disclose contact information for all such 

individuals within 10 days of December 28.  As discussed below, on February 23, 2019, it became 

clear that Defendants have not complied with the Order.  
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On January 8, 2019, Defendant disclosed a list of 141 individuals.  (See Exhibit A, hereto, 

Email of January 8, 2019 with Attached Spreadsheet (redacted to show names only)).  Plaintiff 

initially mailed the notice and consent forms to those 141 individuals on January 11, 2019.  Dkt. 

No. 25.  On January 22, 2019, Plaintiff filed consent forms for twelve plaintiffs.  Dkt. No. 31.  

Julianne Johnson and Gregg Gibson were among them.  Dkt. Nos. 31-6 and 31-7.  Ms. Johnson 

and Mr. Gibson were not on the list that Defendants produced on January 8, 2019.  (Exh. A).   

Consequently, on January 29, 2019, the undersigned sent an email to counsel for 

Defendants asking them to look into Ms. Johnson and Mr. Gibson.  (Exh. B).  Defendants’ counsel 

responded six days later on February 4, 2019.  (Id.).  At Defendants’ counsels’ request, the 

undersigned participated in a telephone conference with them that day.  (Id).  During that telephone 

conference, counsel for Defendants suggested that the reason Ms. Johnson and Mr. Gibson were 

not disclosed is that they were paid using Touchpoint’s “task” or “task rate” compensation 

structure, implying that they were not paid “via Touchpoint’s project pay compensation structure,” 

as provided in the Order.  However, according to Defendants’ counsel, Defendants were willing 

to supplement the class list to include all individuals paid on a “task” basis.  During that call, 

Defendants’ counsel roughly estimated that there were between 50 and 70 such individuals.  At no 

time during that telephone call did Defendants’ counsel indicate that these individuals were part 

of the class as defined in the Order. 

On February 8, 2019, Defendants proposed defining a “task” basis class as follows:  

All former and current employees of TouchPoint 360, LLC (“TouchPoint”) who 

were compensated via TouchPoint’s task-rate based pay compensation structure 

and worked more than 40 hours in a given workweek since [the date that is three 

years prior to the date of the Order]. 

(Exh. C).  Over the next several days, the parties attempted to negotiate and come to terms over 

this separate “task-based” class, but those efforts failed on February 19, 2019.  (Id.).  Throughout 
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these discussions, Defendants left the undersigned with the impression that the class of persons 

paid using Touchpoint’s “project pay” compensation structure (and who were covered by the 

January 11 notice) was distinct from the class paid using the “task rate” structure.  (See Id.). 

The parties’ negotiations over the “task” basis class ultimately failed; and they failed in 

large part because Ms. Johnson and Mr. Gibson disagree with Defendants and deny that they were 

paid on a “task” basis.  (Id.; Exh. D, ¶4).  Both Ms. Johnson and Mr. Gibson contend that they 

were paid via Touchpoint’s “project pay” system, and they were paid what appears to be a day 

rate.  (Id., ¶3).  This is the manner in which Named Plaintiff Arugu claims to have been paid in 

this case, and it is that compensation scheme that forms the primary basis of her FLSA claims in 

this case.  Dkt. No. 1, ¶¶2, 25.  It thus appeared that Ms. Johnson and Mr. Gibson were, contrary 

to the impressions that Defendants created, included in the class as defined in the Order; and it 

thus appeared that Defendant should have—but did not—disclose them on January 8.  The 

undersigned provided the declarations to Defendants on February 19.  (Exh. C). 

 It was only after Defendants discovered that Plaintiff’s counsel was aware that Ms. 

Johnson and Mr. Gibson were not paid on a “task” basis that Defendants finally admitted on 

February 23, 2019 that their alleged “task” basis of pay is, in fact, a “subcategory” of their “project 

pay compensation structure.”  (Exh. E).  With that admission, Defendants are clearly in violation 

of the Order.  The Order required Defendants disclose “all [workers] compensated via 

TouchPoint's project pay compensation structure at any time” during the three-year period before 

the Order; and they did not do so.  Dkt. No. 23.  Moreover, the “project pay” and “task” 

compensation plans are Defendants’ plans; and they surely knew all along that the “task” based 

employees were, in fact, paid via their “project pay” structure.  But they attempted to hide that fact 

by creating the impression that their “task” basis was different than their “project pay” structure. 

Attempting to explain their violation of the Order, Defendants claimed on February 23 that 
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they did not disclose all of the “task” rate individuals in January because the Complaint alleges a 

day rate as a basis for Plaintiff Arugu’s FLSA claim.  (Exh. E).  However, both Ms. Johnson and 

Mr. Gibson—neither of whom Defendants disclosed—have testified that they were paid a day rate.  

(Exh. D, ¶ 3).  Moreover, in the course of negotiating the scope of the class in November and 

December 2018, Defendants themselves changed Plaintiff’s class definition from all workers paid 

on a “day rate” to all workers paid using Defendants’ “project pay” structure.  (Exh. F (emails 

between counsel (with attachments)).  And, most obviously, the Order simply defines the class to 

include employees paid on Defendants “project pay” structure; there is no reference to the 

Complaint and no qualification limiting the class to employees paid a day rate.  Dkt. No. 23. 

In short, Defendants violated the Court’s Order by not disclosing information regarding all 

individuals paid on a “project pay” basis; and they then attempted to conceal the fact of their 

violation by creating false impressions about the relationship between “task” based pay and 

“project” based pay.1  Plaintiff therefore requests an order (1) compelling Defendants’ full and 

immediate compliance with the Order by disclosing contact information for “[a]ll former and 

current employees of TouchPoint 360, LLC who were compensated via TouchPoint’s project pay 

compensation structure” at any time prior to December 29, 2018; (2) authorizing Plaintiff’s 

counsel to notify the newly disclosed individuals of the pendency of this case using the same forms 

                                                 
1 This also appears to be the real reason that Defendants filed their “Emergency Motion” on January 17.  

Dkt. No. 28.  In that motion, Defendants ask the Court to order that Plaintiff remove the Notice and Consent 

Forms from the website (even though Defendants had agreed to those forms) and not allow electronic 

signatures (even though the December 28 Order and federal law permit them).  After all, a website 

containing the notice and consent forms was too easily accessible to the class members that should have 

been—but were not—disclosed to Plaintiff’s counsel.  In addition, from Defendants’ perspective, the use 

of electronic signatures made it too easy for these individuals to opt into the case.  Accessible information 

and ease of opting in made it more likely that undisclosed individuals might opt into the case; and that fact 

made it difficult for Defendants to conceal the undisclosed class members and their violation of the Order.  

And that is exactly what has happened here.  Ms. Johnson and Mr. Gibson should have been disclosed; they 

were not disclosed; but they nevertheless learned of the case, accessed the website, and electronically signed 

their consents.  See Dkt. Nos. 31-6 and 31-7. 
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and methods that this Court authorized in its Order of December 28, 2018; (3) tolling the statute 

of limitations for the newly disclosed individuals back to December 28, 2018; and (4) for a 

monetary sanction in the forms of the attorneys’ fees and expenses that the undersigned has 

expended in both bringing this motion and having to contend with Defendants’ obfuscation 

regarding the fact that they had not complied with the Court’s Order. 

II. REQUEST TO COMPEL COMPLIANCE 

Defendants have admitted they violated the Order by not disclosing the individuals paid on 

a “task” rate basis, which is a form of “project pay compensation.”  (Cf  Exh. E (email of February 

23) with Dkt. No. 23).  Therefore, Plaintiff requests that the Court order that Defendant disclose 

identifying information for “[a]ll former and current employees of TouchPoint 360, LLC who were 

compensated via TouchPoint’s project pay compensation structure” and permit Plaintiff to send 

notice to them in the same manner and using the same methods authorized under the December 

28, 2018 Order.  Plaintiff further asks that the Court clarify in a subsequent Order that (1) Plaintiff 

may post the Notice and/or Consent forms on the website, www.Touchpoint360Lawsuit.com and 

(2) opt-in Plaintiffs may consent through electronic signatures.  

III.  REQUEST FOR CONTEMPT AND SANCTIONS 

A. Defendants are In Contempt of this Court’s December 28, 2018 Order 

The Court should also impose sanctions against Defendants because of their dilatory 

behavior and obfuscation. Between January 29 (when the undersigned first flagged the fact that 

Ms. Johnson and Mr. Gibson had not been disclosed) and February 23, Defendants attempted to 

conceal the fact that the “task” based employees were, in fact, part of the class as defined in the 

December 28 Order.  Instead, they left Plaintiff’s counsel with the impression that they were a 

different class and proceeded to attempt to negotiate over how to define that allegedly new class 

and how to distribute notice to them.  (Exh. C).   
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Had Defendants simply owned up to their failure to disclose class members in violation of 

the December 28 Order before or during the telephone conference of February 4, Defendants could 

simply have supplemented their January 8 disclosure, and consented to toll the statutes of 

limitation on all undisclosed individuals.  Doing so would have both (1) saved both parties the 

considerable time and effort that went into attempting to negotiate over a class that the Court had 

already certified, and (2) given the additional putative plaintiffs an earlier opportunity to learn of 

this case and ultimately stop their statutes of limitation.  Defendants instead concealed that fact 

until February 23—25 days after the undersigned initially brought the non-disclosure to 

Defendants’ attention—and they concealed it until receiving the declarations, when they could no 

longer do so.  The Court should not countenance such dilatory and obfuscatory litigation tactics. 

“Federal courts have the inherent power to punish for contempt.” Hornbeck Offshore Servs. 

L.L.C. v. Salazar, 713 F.3d 787, 792 (5th Cir. 2013), citing Roadway Express, Inc. v. Piper, 447 

U.S. 752, 764 (1980).  A party moving for an order of civil contempt must demonstrate, by clear 

and convincing evidence, “(1) that a court order was in effect, (2) that the order required certain 

conduct by the respondent, and (3) that the respondent failed to comply with the court’s order.”2  

Lyn-Lea Travel Corp. v. American Airlines, Inc., 283 F.3d 282, 291 (5th Cir. 2002), citing and 

quoting FDIC v. LeGrand, 43 F.3d 163, 170 (5th Cir. 1995); see also McComb v. Jacksonville 

Paper Co., 336 U.S. 187, 191 (1949); Waste Management of Washington, Inc. v. Kattler, 776 F.3d 

336, 341 (5th Cir. 2015), quoting Hornbeck Offshore Servs, 713 F.3d at 792.  

 In civil contempt proceedings, “the question for decision is . . .  simply whether respondents 

have complied with the court’s order.”  NLRB v. Lawley, 182 F.2d 798, 800 (5th Cir. 1950); Jim 

                                                 
2 “Evidence is clear and convincing if it ‘produces in the mind of the trier of fact a firm belief ... so clear, 

direct and weighty and convincing as to enable the fact finder to come to a clear conviction, without 

hesitancy, of the truth of precise facts of the case.’”  Waste Management, 776 F.3d at 341, citing Hornbeck 

Offshore Svcs., 713 F.3d at 792. 

Case 1:18-cv-00343-LY   Document 53   Filed 02/28/19   Page 6 of 12



                      

7 

 

Walter Resources, Inc. v. United Mine Workers, 609 F.2d 165, 168 (5th Cir. 1980).  “The 

contemptuous actions need not be willful so long as the contemnor actually failed to comply with 

the court’s order.”  Am. Airlines, Inc. v. Allied Pilots Ass’n, 228 F.3d 574, 581 (5th Cir. 2000), 

citing N.L.R.B. v. Trailways, Inc., 729 F.2d 1013, 1017 (5th Cir.1984). 

“[D]ue process requires ‘that one charged with contempt of court be advised of the charges 

against him, have a reasonable opportunity to meet them by way of defense or explanation, have 

the right to be represented by counsel, and have a chance to testify and call other witnesses.’”  

Waste Management, 776 F.3d at 339-40, citing and quoting In re Oliver, 333 U.S. 257, 275 (1948).  

This Court may do so by issuing the proposed Order to Show Cause and Notice of Hearing 

submitted with this Motion.  Id. at 340 (“Adequate notice typically takes the form of a show-cause 

order and a notice of hearing identifying each litigant who might be held in contempt.”), citing 

McGuire v. Sigma Coatings, Inc., 48 F.3d 902, 907 (5th Cir. 1995). 

Upon a show-cause hearing, this Court should grant this Motion for Contempt because (1)   

the Order (Dkt. 23) was (and is) in effect, (2) it required Defendants to disclose contact information 

for “[a]ll former and current employees of TouchPoint 360, LLC who were compensated via 

TouchPoint’s project pay compensation structure,” and (3) Defendants did not comply with the 

Order because it did not disclose all individuals compensated via their “project pay” structure.   

A. The Court Should Order Sanctions For Defendant’s Civil Contempt  

 “[S]anctions for civil contempt are meant to be ‘wholly remedial’ and serve to benefit the 

party who has suffered injury or loss at the hands of the contemnor.”  Petroleos Mexicano, 826 

F.2d 392 at 399, citing Southern Railway Co. v. Lanham, 403 F.2d 119, 124 (5th Cir. 1968).3  A 

                                                 
3 The Petroleos Mexicano court further explained that “[c]ivil contempt can serve two different purposes. 

On one hand, civil contempt is used to enforce, through coerciveness, compliance with a court’s order. On 

the other hand, civil contempt can be used to compensate a party who has suffered unnecessary injuries or 

costs because of the contemptuous conduct. See Shillitani v. United States, 384 U.S. 364, 370–71 . . . (1966); 
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sanction for civil contempt may be coercive or compensatory, and both are intended to benefit the 

movant.  Norman Bridge Drug Co. v. Banner, 529 F.2d 822, 827 (5th Cir. 1976).  “Coercive civil 

contempt is intended to make the recalcitrant party comply.” Id. In fashioning a coercive sanction 

for civil contempt, district courts consider the evidence and consider it against the factors outlined 

in United States v. United Mine Workers, 330 U.S. 258 (1947).  See Lamar Fin. Corp., 918 F.2d 

at 567: “(1) the harm from noncompliance; (2) the probable effectiveness of the sanction; (3) the 

financial resources of the contemnor and the burden the sanctions may impose; and (4) the 

willfulness of the contemnor in disregarding the court’s order.”  Id.  “Compensatory civil contempt 

reimburses the injured party for the losses and expenses incurred because of his adversary’s non-

compliance. This includes losses flowing from noncompliance and expenses reasonably and 

necessarily incurred in the attempt to enforce compliance.”  Norman Bridge Drug, 529 F.2d at 

827.  Both coercive and compensatory sanctions are appropriate in this case. 

1. Coercive Sanction: Equitable Tolling of Statutes of Limitation of all 

Undisclosed Putative Class Members 

 

Plaintiff requests that the Court equitably toll the statute of limitations on all undisclosed 

class members from December 28, 2018 through the time of Defendants’ compliance.  A delay in 

issuing notice to the class members is prejudicial to their rights to proceed against the Defendants.  

See, e.g., Alverson v. BL Restaurant Operations, LLC, 5:16–CV–00849–OLG–RBF, 2017 WL 

5491998, *6 (W.D. Tex., November 15, 2017).  “This is because the statute of limitations in FLSA 

actions ordinarily continues to run against potential collective action members until they 

affirmatively opt-in to the litigation.”  Id.; see also 29 U.S.C. § 256(a) and (b).    

                                                 
United States v. United Mine Workers, 330 U.S. 258, 304 . . . (1947); In re Hunt, 754 F.2d 1290, 1293 (5th 

Cir.1985); Smith v. Sullivan, 611 F.2d 1050, 1053 (5th Cir.1980); United States v. Rizzo, 539 F.2d 458, 463 

(5th Cir.1976).” 
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However, the FLSA’s statute of limitation may be tolled.  See Holmberg v. Armbrecht, 327 

U.S. 392, 397 (1946) (“This equitable doctrine is read into every federal statute of limitation.”); 

see also Davis v. Johnson, 158 F.3d 806, 811 (5th Cir.1998).  “The doctrine of equitable tolling 

preserves a plaintiff’s claims when strict application of the statute of limitations would be 

inequitable.”  United States v. Patterson, 211 F.3d 927, 930 (5th Cir.2000) (internal citation and 

quotations omitted).  The decision whether or not to toll a statute of limitation rests within the 

court’s discretion.  Fisher v. Johnson, 174 F.3d 710, 713 (5th Cir. 1999). 

Although equitable tolling applies in “rare and exceptional circumstances,” and it is used 

“sparingly,” Davis, 158 F.3d at 811; National R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 113 

(2002), equitable tolling of the FLSA limitations period is appropriate when the plaintiff has 

diligently pursued his or her claims and/or the delay in notice to the putative class members was 

beyond the plaintiff’s control.  See, e.g., Shidler v. Alarm Security Group, LLC, 919 F.Supp.2nd 

827, 829-30 (S.D. Tex. 2012) (tolling the statutes of limitation for putative class when the delay 

“was entirely beyond the control of [the plaintiff].”); Caldwell v. Dretke, 429 F.3d 521, 530 n. 23 

(5th Cir. 2005); Teemac v. Henderson, 298 F.3d 452, 457 (5th Cir. 2002) 

The Court is empowered to equitably toll the statute of limitation for the undisclosed 

putative class members from December 28, 2018—the date of the Order—until the time the 

Defendant complies with the Order.  The sanction satisfies the United Mine Workers factors in that 

(1) it alleviates the prejudice resulting from Defendant’s noncompliance with the Order; (2) it is 

likely to be effective as Defendants would no longer have an incentive to “run out the clock” on 

the claims of the undisclosed class members; (3) tolling the statute does not have a direct financial 

impact on the defendant beyond the impact that Defendant’s compliance with the Order in the first 

instance would have had; and (4) Defendant’s willfulness here is evident in their dilatory and 

obfuscatory behavior discussed above. 
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2. Compensatory Sanction: Attorneys’ Fees and Expenses Incurred in 

Connection with Compelling Defendant’s Compliance with the Agreed Order 

 

A sanction for civil contempt is compensatory when it (1) is intended to compensate the 

movant for the contemnor’s conduct, (2) benefits a private party, and (3) permits a party to purge 

itself of contempt by complying with the sanction. See Petroleos Mexicanos, 826 F.2d at 399. 

As a sanction for its civil contempt, Plaintiff moves for an award of attorneys’ fees and 

expenses that she has incurred, and will incur, in order to bring Defendants into compliance with 

the December 28 Order.  Inasmuch as they satisfy the factors outlined above, attorneys’ fees and 

expenses payable to Plaintiff’s counsel are a permissible compensatory sanction.  See, e.g., 

Petroleos Mexicanos, 826 F.2d at 397-400.  Plaintiff will submit an application for fees and costs 

following the show-cause hearing, or at any time and manner that the Court orders.  To date, 

Plaintiff’s fees and expenses incurred in connection with this Motion are approximately $4,900.00.  

IV. CONCLUSION AND PRAYER 

For these reasons, Plaintiff respectfully requests that the Court order that Defendant comply 

with the Order by producing the names and required information for “[a]ll former and current 

employees of TouchPoint 360, LLC who were compensated via TouchPoint’s project pay 

compensation structure” at any time prior to December 29, 2018.  Plaintiff further requests that 

the Court authorize Plaintiff’s counsel to notify these previously undisclosed individuals of the 

pendency of this case using the same forms and methods that this Court authorized in its Order of 

December 28, 2018.  Finally, Plaintiff requests that the Court hold Defendants in contempt, 

equitably toll the statute of limitations for the newly disclosed individuals back to December 28, 

2018 and issue a monetary sanction in the forms of the attorneys’ fees and expenses that the 

undersigned counsel has expended in both bringing this motion and during the course of 

Defendants’ obfuscation regarding the fact that they had not complied with the Court’s Order. 
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 Finally, Plaintiff respectfully requests that the Court award the relief outlined in the 

proposed Order submitted with this Motion.  

 

Respectfully submitted, 

MORELAND VERRETT, P.C. 

 

By:_ /s/ Edmond S. Moreland, Jr.                       

Edmond S. Moreland, Jr. 

State Bar No. 24002644 

edmond@morelandlaw.com 

MORELAND VERRETT, P.C. 

700 West Summit Drive 

Wimberley, Texas 78676 

Telephone: (512) 782-0567 

Telecopier: (512) 782-0605 

 

Daniel A. Verrett 

State Bar No. 24075220 

daniel@morelandlaw.com 

MORELAND VERRETT, P.C. 

The Commissioners House at Heritage 

Square 

2901 Bee Cave Road, Box L  

Austin, Texas 78746 

 

ATTORNEYS FOR PLAINTIFF 

       

 

 

CERTIFICATE OF CONFERENCE 

 

 I certify that I communicated with counsel for Defendant regarding the relief requested in 

this motion.  (Exh. E).  Defendants’ counsel did not respond, and it is assumed that Defendants are 

opposed to this motion. 

 

       /s/ Edmond S. Moreland, Jr.    

       Edmond S. Moreland, Jr. 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on this the 28th day of February 2019, I have submitted the foregoing 

document, and all exhibits, for filing through the Court’s CM/ECF system. All counsel of record 

shall be served with a true and correct copy of these documents as a result of the operation of the 

Court’s CM/ECF system. 

        /s/ Edmond S. Moreland, Jr.    

       Edmond S. Moreland, Jr. 
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