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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 

DONNA ARUGU, Individually and On 

Behalf of All Others Similarly Situated, 

 

Plaintiff, 

 

v. 

 

TOUCHPOINT 360, LLC and E.A. 

LANGENFELD ASSOCIATES, LTD. 

 

Defendants. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§

§ 

 

 

 

 

            

Civil Action No.  

 

1:18-CV-0343-LY 

 

 

 

 

 

 

PLAINTIFF’S RESPONSE IN OPPOSITION TO DEFENDANTS’ MOTION  

(DKT. NO. 28) TO DEACTIVATE WEBSITE, ETC. AND FOR SANCTIONS  

 

 

 Donna Arugu, Plaintiff in the above-entitled and numbered action, files this Response in 

Opposition to Defendants’ Motion to Temporarily Deactivate Class Member Website, To Compel 

Removal of the Notice From the Website, to Prohibit the Website [sic] from Allowing Putative 

Class Members to Opt-In with Electronic Signatures, and for Sanctions.1  She shows as follows.  

I. Defendants Have Already Agreed to the Contents of All Material on the 

Website 

 

Defendants contend that the Court should order Plaintiff and Plaintiff’s Counsel to 

deactivate the website, www.Touchpoint360Lawsuit.com (the “Website”) on the ground that the 

contents of the Website were not “mutually agreed upon by both parties” prior to the Website 

going live.  (Dkt. No. 28, p. 6).  Defendants’ arguments fail. 

                                                           
1 Obviously, because Class Counsel “is responsible for administering the website” (see Dkt. No. 23), 

Plaintiff herself had nothing to do with the issues addressed in Defendants’ motion.  The undersigned is 

solely responsible for those matters. 
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First, when he activated the Website on January 12, 2019, Plaintiff’s counsel made what 

he believed was an uncontroversial decision.  Cognizant of both the mutual agreement 

requirement and the running statutes of limitation for putative class members, the undersigned 

decided to place on the Website only the Notice and Consent Forms and the Information Sheet to 

which Defendants had already explicitly agreed (See Dkt. Nos. 22 (p. 2), and 22-1)2 and that this 

Court approved (Dkt. No. 23).  This is exactly the practice that the undersigned has used in this 

Court and other courts on many occasions over the years with no objection from anyone—until 

now.  The Court should deny the Defendants’ motion because Defendants have already agreed 

to—and the Court has explicitly approved in its December 28, 2018 Order—all of the contents of 

the Website.   

Recognizing the tension in their position, Defendants narrow their complaint and claim 

that “there was no agreement to post the Notice on the Website.” (Dkt. No. 28, p. 6).  However, 

the Court’s December 28 Order provides: 

It is further ORDERED that the Court authorizes the expedited issuance of the 

Notice of Collective Action and Consent Forms attached as Exhibit A to this 

Order, to be delivered or otherwise disseminated by mail and email, and a website 

to be mutually agreed upon by both parties solely dedicated to collecting and 

accepting Consent Forms. 

 

(Dkt. No. 23, p. 2 (emphasis added)).  The Order itself thus authorizes “deliver[y] or . . . 

disseminat[ion] by . . . a website. . . .”3  Moreover, as Defendants themselves recognize, the 

Agreed Order permits Plaintiff’s counsel to “make the Notice and Consent Form available on a 

website solely dedicated to disseminating notice.”  (Id., ¶ 5).  That is what Plaintiff’s counsel 

has done here. 

 

                                                           
2 He also activated the electronic signature functionality for the reasons discussed below.   
3 As explained below, however, a website is not, in practice, a way to “deliver” or “disseminate” anything 

to anyone. 
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II. Although the Court Has Approved It, Plaintiff’s Counsel Removed the Notice 

Upon Reading Defendants’ Motion, Where Defendants First Mentioned That 

They Did Not Want the Notice Posted on the Website  

 

 Before they filed their Motion on January 17, none of the Defendants lawyers ever 

indicated any specific objection to the contents of the Website.  They complained only that it was 

not “mutually agree[d].”  (See Dkt. No. 28-4 (email correspondence between the parties’ 

counsel)).  It was only after the Plaintiff’s counsel had an opportunity to review the motion did 

Plaintiff’s counsel realize for the first time—their counsel’s certificate of conference 

notwithstanding—that Defendants’ specific objection was the presence of the Notice on the 

Website.  (See, e.g., Dkt. No. 28, pp. 2, 5).  Soon after receiving Defendants’ motion, the 

undersigned removed the Notice and Information Sheet from the Website.  Since then, the 

Website has contained only the Consent Form as represented in Defendants’ Exhibit C.  (Dkt. 

No. 28-3).4 

The undersigned informed counsel for Defendants that he had removed the Notice from 

the Website by email on January 18, 2019.  (See Exhibit A hereto).  In spite of the facts that 

Defendants’ counsel (1) argued to the Court that “there was no agreement to post the Notice on 

the website” (Dkt. No. 28, p. 6 (emphasis added)) and (2) sought an Order “requiring Plaintiffs’ 

Counsel to remove the Notice from the Website” (Id., p. 2 (emphasis added)), Defendants’ counsel 

inexplicably replied to the undersigned’s January 18 email with “That is not sufficient. [¶] Neither 

should be posted.”  (Exhibit A hereto).   

 Consistent with this sort of dilatory ambivalence and equivocation, while Defendants’ 

counsel have made largely amorphous objections to the contents of the Website, they have never 

made a proposal for what they do want in a Website.  Without any discussion from Defendants’ 

counsel about what Defendants do want in a Website, it is impossible for the parties ever to reach 

                                                           
4 No consent forms were returned to Plaintiff’s counsel while the Notice was posted on the Website. 
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a “mutual[] agreement,” even assuming, arguendo, that Defendants have not already mutually 

agreed to the Notice and Consent Forms, the latter of which is now the only thing on the Website.  

And while Defendants’ lawyers dither and complain that they do not agree with the contents—

while never proposing anything that they would agree to—the short 45-day opt-in clock is, as they 

well know, running for the putative plaintiffs to opt into the case.   

For these reasons, the Court should deny Defendants’ request to deactivate the Website.  

Given Defendants’ counsel’s dilatory behavior, including the filing of this Motion, in the event the 

Court is inclined to require deactivation of the Website, Plaintiff requests that the Court equitably 

toll both the opt-in period and the statutes of limitation for putative plaintiffs for the same number 

of days the Website is deactivated. 

III. Plaintiffs’ Counsel Is Using the Notice and Consent Forms Only in the Ways 

Expressly Permitted by the Agreed Order  

 

A. The Order Allows Plaintiff’s Counsel to Post the Notice and Consent Forms 

on the Website 

 

It is true, as Defendants note, that Plaintiff’s counsel is permitted to deliver notice by mail 

and email (Dkt. No. 28, p. 5); and he has done so.  As noted above, however, the Agreed Order 

also allows Plaintiff’s counsel to (1) “make the Notice and Consent Form available on a website 

solely dedicated to disseminating notice.”  (Dkt. No. 23, ¶ 5 (second action item on the Court-

ordered schedule)) and (2) “deliver[] or . . . otherwise disseminate[the Notice of Collective Action 

and Consent Forms] by . . . a website. . .” (Id., ¶2).   

In spite of this clear language in the Agreed Order, Defendants claim that paragraph 5 is 

somehow “mistaken[].”  (Dkt. No. 28, pp. 6-7).  They go on to point to their redline version of 

the Agreed Order, claiming that, by Defendants’ counsel striking the language out of paragraph 2, 

but leaving it in paragraph 5, “the Parties did not intend to post the Notice and Consent Form on 

the Website.”  However, the strikeout in Paragraph 2 was Defendants’ counsel’s change; and, at 
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the same time, Defendants’ counsel did not strike the language in paragraph 5.  While Defendants 

may have intended that the Notice and Consent Forms were not to be placed on the Website, 

Plaintiff did not; and had she understood that was the deal Defendants intended, she would not 

have made this agreement.  Stated another way, contrary to Defendants’ counsel’s claim that 

“[t]he Parties intended to be bound by the provisions of Paragraph 2, [but not Paragraph 5],” 

Plaintiff intended to bound by the Agreed Order in its entirety, including the agreement in 

Paragraph 5 that she “may make the Notice and Consent Form available on a website solely 

dedicated to disseminating notice.” 

B. The Website Does Not “Deliver[] or . . . Disseminat[e]” Anything 

Here it is worth pausing and noting that the fundamental premise of the Defendants’ 

argument is that the Website is somehow actually delivering the Notice and Consent Forms, or 

anything else, to anyone.  That is not the case.  Even if the Agreed Order does not authorize 

“deliver[y] or . . . disseminati[on]” by means of a Website (and it does), it is highly unlikely that 

anyone would simply happen upon the Website unless they were actively looking for it.  

Individuals are going to be actively looking for it only if they receive the mailed or emailed Notice 

and Consent Forms, which directs class members to the Website to electronically submit their 

Consent Form.  (Dkt. No. 22-1, p. 3).  And they will have received the mailed or emailed Notice 

and Consent Forms only if they were a class member whose identity Defendants have disclosed.  

As a result, then, while the Notice and Consent Forms have been “available” on the Website and 

while only the Consent Form is currently “available” on the Website, both in accordance with ¶ 5 

of the Agreed Order, the Website is not, practically speaking, “deliver[ing] or . . . disseminat[ing]” 

anything to anyone. 

C. Defendants Will Suffer No Harm 

Defendants make the argument that they will be harmed by having the Notice on the 
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Website because “individuals from outside the putative class can review the Notice and submit 

Consent Forms to try and join the class” and they “will have to expend considerable resources 

verifying the proper class members.”  (Dkt. No. 28, p. 7).  This argument is, in a word, fatuous.   

First, it is rare that someone opts into a case who is not a proper class member.  Second, 

Plaintiff’s counsel’s office routinely verifies whether or not someone is on the class list produced 

by Defendants.  If they are not, Plaintiff’s counsel will flag that fact for the Defendants, and 

confer with them about it.  Not only in this case, but in other FLSA collective actions, Plaintiff’s 

counsel does so, in part, to ensure that Defendants have disclosed all putative class members.  

Moreover, and obviously, Plaintiff’s counsel has no more interest in having someone in the case 

who should not be than do the Defendants.  Consequently, Defendants will not have to “expend 

considerable resources verifying the proper class members.”  This is particularly true if the 

Defendants have, in fact, complied with the Agreed Order and disclosed all putative class 

members.  If they have complied with the Order, then all either party has to do is check to see if 

the name of an opt-in plaintiff is on the list that Defendants compiled and produced.   

IV. Plaintiff’s Counsel’s Use of Electronic Signatures Is Compliant with the 

Agreed Order  

 

Defendants claim that “Plaintiffs’ Counsel’s use of the Website to collect Consent Forms 

using electronic signatures also violates the Order.”  (Dkt. No. 28, p. 7).  Defendants are wrong. 

A. The Agreed Order Does Not Prohibit the Use of Electronic Signatures 

and Federal Law Requires that the Court Recognize Them  

 

Nothing in the Agreed Order prohibits the use of electronic signatures.  To the extent 

necessary, federal law steps into the breech; and 15 U.S.C. § 7001(a)(1) provides: 

Notwithstanding any statute, regulation, or other rule of law (other than this 

subchapter and subchapter II), with respect to any transaction in or affecting 

interstate or foreign commerce . . . a signature, contract, or other record relating to 

such transaction may not be denied legal effect, validity, or enforceability solely 

because it is in electronic form. 
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B. The Agreed Order Permits the Use of Electronic Signatures, and the Mutually 

Agreed Notice Contemplates Them 

 

In any event, the Agreed Order permits electronic signatures.  Paragraph 3 of the Agreed 

Order provides that “[d]elivery of an executed Consent Form by a PDF or similar electronic file 

shall be as effective as an original.”  (Dkt. No. 23, p. 2).  And the agreed Notice advises all 

putative class members that they could “submit [their] consent form electronically at 

www.Touchpoint360Lawsuit.com.”  (Dkt. No. 22-1 p. 3).  As he told Defendants’ counsel on 

January 15, the undersigned understood paragraph 3 of the Agreed Order as permitting electronic 

signatures. If he did not understand it that way, then Plaintiff would have rejected that change and, 

if Defendants insisted on it, Plaintiff would not have agreed to this deal.   

Plaintiff’s counsel understood that the sentence in the Agreed Order permitted electronic 

signatures because it authorizes “electronic file[s]” to be an “effective” signature on a consent 

form.  In fact, the language in the Agreed Order authorizes Plaintiff to use the specific on-line 

electronic signature platform that Plaintiff’s counsel utilizes—Adobe Sign.  When someone 

electronically signs on the Website, the Adobe Sign platform “deliver[s]” a “PDF” “electronic file” 

by email directly to Plaintiff’s counsel’s office.   

In spite of what is their fairly (if not crystal) clear language, Defendants now interpret their 

own language to mean that it  

allow[s] only for executed PDF files (or similar format) to be submitted through 

the Website . . . In other words, putative class members may upload a scanned or 

pdf copy of the signed consent form onto the website, but are not permitted to opt-

in through an electronic signature.  

 

(Dkt. No. 28, p. 3).  The problem with Defendants’ argument is that the language that they added 

in paragraph 3 of the Agreed Order says none of that.  Instead, the Order simply provides: 

“Delivery [not, as Defendants now insist, limited to “submi[ssion] through the Website” by 

“upload[ing] a scanned or pdf copy”] of an executed Consent Form [not just “a scanned or pdf 
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copy of the signed consent form”] by a PDF or similar electronic file [not just an “executed PDF 

file (or similar format)”] shall be as effective as an original.”  (Dkt. No. 23, ¶ 3 (emphasis 

added)).  

C. Defendants’ Alleged Security Concerns Are Unfounded 

Defendants charge that use of electronic signatures from the Website might make it 

difficult to verify the identities of people opting into the case.  (Dkt. No. 28, p. 9).  As discussed 

above, Plaintiff’s counsel will flag and discuss with Defendants’ counsel any opt-in who is not on 

the putative class member list.   

Defendants’ arguments naively assume that a consent form is just run through an 

anonymous black box process from signing to filing.  In fact, Plaintiff’s counsel’s office 

processes every single consent form, whether it comes in by mail, email, fax, or by electronic 

signature in the same way.  Regardless of the source, Plaintiff’s counsel’s office always makes 

contact with individuals after they opt-in to obtain additional information.  If they have not 

actually signed, Plaintiff’s counsel would determine that quickly; and, of course, Plaintiff’s 

counsel will either not file or immediately withdraw filed consents for any person who did not 

actually sign one.  It should be noted that, having handled many FLSA collective actions and 

using electronic signatures in the same way that he is using them here (including in several cases 

in this Court), Plaintiff’s counsel has never experienced any of the litany of concerns the 

Defendants cite in their motion; and in none of those cases has any party or their counsel ever 

raised any such concerns—until now.   

D. Defendants Never Made Clear They Did Not Agree to Electronic 

Signatures Until January 15, 2019  

 

As noted, the language at paragraph 3 is the Defendants’ language that Defendants chose 

for the Order in lieu of Plaintiff’s suggested language.  (Dkt. No. 28-2, p. 4).  Defendants claim 
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in their Motion that, with their change, they “made their rejection of electronic signatures clear.”  

(Dkt. No. 28, p. 7).  They made that rejection anything but clear until a few days ago.   

Defendants knew that Plaintiff intended to use electronic signatures.  In light of that 

knowledge, Defendants could have done any number of things in order to actually make clear their 

rejection of electronic signatures.  For example, instead of allowing their language about 

signatures to attempt to speak for itself, Defendants’ counsel could have simply told Plaintiff’s 

counsel during negotiations over the Order that Defendants would not agree to electronic 

signatures.  Defendants’ counsel never did so; and, in fact, Defendants’ counsel never said a word 

about electronic signatures until they began objecting to them in emails of January 15, 2019—after 

the short 45-day notice period had started.  (See Dkt. No. 28-4, pp. 4-5).   

Defendants’ counsel could also have included this sentence in the Order: “The use of 

electronic signatures on consent forms is expressly prohibited.”  That would have clearly 

conveyed the Defendants’ rejection—and with significantly fewer words.  

V. Defendants Have Not Demonstrated that Sanctions Are Appropriate Because 

They Cannot Prove Contempt 

 

Defendants cite as the basis for sanctions (1) “Plaintiffs’ Counsel created and activated the 

Website without any input or agreement from the Defendants”’ and (2) “Plaintiffs’ Counsel had 

no authority to allow the Website to accept electronic Consent Forms via electronic signature.”  

The Court should deny the motion for sanctions simply because neither ground withstands 

scrutiny.  First, Plaintiff’s counsel placed on the Website only the Notice and Consent Forms 

which Defendants and the Court had already approved.  After reviewing Defendants’ motion, he 

removed the Notice, leaving only the Consent.  Second, the Agreed Order permits the use of 

electronic signatures and 15 U.S.C. § 7001(a)(1) requires that electronic signatures be treated as 

originals in any event.  Defendants have not demonstrated contempt of any order.   
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In support of their request for sanctions, Defendants’ cite an inapplicable case addressing 

sanctions for a plaintiff’s fabrication of evidence.  (Dkt. No. 28, p. 9 (citing Gonzalez v. Trinity 

Marine Group, Inc.,117 F.3d 894, 898 (5th Cir.1997)).  But Defendants have effectively, if not 

intentionally, moved for an order of civil contempt. (Id.). A party moving for an order of civil 

contempt must, among other things, demonstrate, by clear and convincing evidence, “(1) that a 

court order was in effect, (2) that the order required certain conduct by the respondent, and (3) that 

the respondent failed to comply with the court’s order.”5  Lyn-Lea Travel Corp. v. American 

Airlines, Inc., 283 F.3d 282, 291 (5th Cir. 2002), citing and quoting FDIC v. LeGrand, 43 F.3d 

163, 170 (5th Cir. 1995); see also McComb v. Jacksonville Paper Co., 336 U.S. 187, 191 (1949); 

Atlas Trading Conglomerate, Inc. v. AT&T, Inc., 2018 WL 1122158, *2 (N.D. Tex., Feb. 28, 

2018); Waste Management of Washington, Inc. v. Kattler, 776 F.3d 336, 341 (5th Cir. 2015), citing 

and quoting Hornbeck Offshore Servs, 713 F.3d at 792 (the alleged contemnor must have 

“violate[d] a definite and specific order of the court requiring him to perform or refrain from 

performing a particular act or acts with knowledge of the court’s order.”).  Defendants have not 

even attempted to prove these elements nor, under the circumstances of this case, can they do so. 

VI. Conclusion and Prayer 

 Plaintiff joins Defendants’ request for a hearing.  However, given the gravity of the relief 

requested—Defendants are seeking sanctions—Plaintiff requests an in-person hearing.6  Upon a 

hearing, and for the foregoing reasons, this Court should deny Defendants’ Motion in its entirety 

and award Plaintiff such other and further relief to which she is justly entitled. 

                                                           
5 “Evidence is clear and convincing if it ‘produces in the mind of the trier of fact a firm belief ... so clear, 

direct and weighty and convincing as to enable the fact finder to come to a clear conviction, without 

hesitancy, of the truth of precise facts of the case.’”  Waste Management, 776 F.3d at 341, citing Hornbeck 

Offshore Svcs., 713 F.3d at 792. 
6 The undersigned recognizes that two of Defendants’ counsel are in Chicago.  However, the attorney for 

Defendants who signed Defendants’ motion is in Dallas, much closer to this Court. 
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Respectfully Submitted,  

 

MORELAND VERRETT, P.C. 

700 West Summit Drive 

Wimberley, Texas 78676 

(512) 782-0567 

(512) 782-0605 - telecopier 

       

By:  /s/ Edmond S. Moreland, Jr.   

 Edmond S. Moreland, Jr. 

State Bar No. 24002644 

edmond@morelandlaw.com 

 

Daniel A. Verrett 

      Texas State Bar No. 24075220 

The Commissioners House at Heritage Square 

2901 Bee Cave Road, Box L  

Austin, Texas 78746  

Tel: (512) 782-0567 

Fax: (512) 782-0605 

daniel@morelandlaw.com 

 

ATTORNEYS FOR PLAINTIFF 

   

 

Certificate of Service 

 

I hereby certify that on this the 24th day of January 2019, I have submitted the foregoing 

document, and all exhibits, for filing through the Court’s CM/ECF system.  All counsel of record 

shall be served with a true and correct copy of these documents as a result of the operation of the 

Court’s CM/ECF system. 

  

 

        /s/ Edmond S. Moreland, Jr.   

       Edmond S. Moreland, Jr. 
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